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STATEMENT OF THE CASE.

Appellants, Fred Shingle and Horace J. Brown, were

indicted with sixteen other persons, charged in the first

fourteen counts of the indictment with the devising of a

scheme and artifice to defraud and the purported use of

the United States Mails for the purpose of executing

such scheme in violation of Federal Penal Code Section

215 (18 U. S. C A. 338); the fifteenth count charged a

purported conspiracy "to conspire" to do the things alleged



in the first fourteen counts. The alleged scheme to de-

fraud was pleaded in the first count of the indictment

and incorporated by reference in the remaining counts.

[R. 26-27.]

These appellants seasonably interposed a demurrer, both

general and special, which was overruled, and a motion

for a bill of particulars [R. 137-149 et seq.] which was

granted in part and denied in part. Exceptions were

noted to the adverse rulings. [R. 79 and 80.]

After entry of pleas of not guilty these appellants moved

for a separate trial which was denied and exception noted.

[R. 161-165.] Appellants Shingle and Brown joined in

an affidavit of personal bias and prejudice of the trial

judge. Honorable George Cosgrave, executed by the de-

fendant Siens, which affidavit was overruled and denied

and exception noted. [R. 166-188.]

Seventeen defendants were placed on trial, the eighteenth,

R. L. Mikel, having been granted a separate trial. At the

conclusion of the government's case in chief the cause

was, on motion of government counsel, dismissed as to

the defendants DeMaria and Lyons. [R. 686.] Appel-

lants thereupon moved the court ( 1 ) to strike certain evi-

dence from the record and instruct the jury to disregard

it, (2) to limit certain evidence to certain defendants and

instruct the jury not to consider such evidence as to other

defendants, (3) to instruct the jury to return verdicts of

not guilty as to each appellant as to each count for insuf-

ficiency of the evidence. [R. 681-692.] All motions
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were denied and exceptions noted [R. 689 and 692] ex-

cept that counts numbered one, four, five, nine and ten

were dismissed for insufficient evidence and the motion

for an instructed verdict granted as to the defendant

Tommassini.

At the conclusion of all evidence appellants renewed the

motions made at the conclusion of the government's case

to strike and limit evidence and for instructed verdicts of

not guilty. The motions were denied and exceptions

noted. [R. 1261-1262.] The cause was submitted to the

jury which, after deliberating from Thursday noon until

late Sunday morning, returned its verdict finding appel-

lants Shingle and Brown guilty on count twelve of the in-

dictment and not guilty on all other charges. No other

defendant was found guilty on count twelve. [R. 124

and 125.]

Appellants' respective motions for a new trial and in

arrest of judgment were denied [R. 1359 to 1363] and

they were each sentenced to serve one year in jail and

fined $1000 each. From the verdict and judgment and

other proceedings above stated these appeals are prose-

cuted.

To simplify this appeal a joint record has been filed on

behalf of all appellants. In the brief of appellants McKeon

is contained an analysis of the indictment and evidence

which these appellants adopt. We shall only include here-

in such matters as are not covered in the McKeon brief

and which apply to these appellants whose, situation is dis-

similar to that of other appellants and who were acquitted

on all of the counts upon which any other appellant was

convicted.
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THE INDICTMENT AND BILL OF

PARTICULARS.

The alleged scheme to defraud is pleaded in the first

count of the indictment and incorporated by reference in

the remaining counts. The scheme is divided into a num-

ber of "parts,'* the indictment alleging that "some of

the defendants" participated in some "parts" and that

"these said defendants" and "the defendants" participated

in other parts. Because of the uncertainty existing as to

which defendants were meant by this peculiar terminology,

Judge Paul J. McCormick, before whom the case was

pending before trial, granted appellants' motion and re-

quired that a bill of particulars be furnished advising

appellants which of the defendants the government claimed

had participated in these various "parts" of the alleged

scheme.

The bill of particulars as furnished simply referred to

the terminology as it appeared by page and line in the

typewritten indictment. In the printed record we have

printed this terminology in bold face type specifying by

footnote references the page and line reference in the

original indictment. [R. 29-37.] It is an arduous, pains-

taking and time consuming task to thumb through the

record and insert in the appropriate places the names of

those defendants and appellants alleged in the bill of par-

ticulars to have participated in the various "parts" of the

alleged scheme and to enumerate those excluded from

participation in these various "parts." To simplify this

task we will divide the "parts" of the alleged scheme into

four, viz: (1) the $80,000 loan syndicate, (2) the pur-

chase of the Brownmoor assets by the Italo Petroleum

Corporation of America for 600,000 units of Italo stock,



(3) the $3,500,000 or "Big Syndicate," (4) the purchase

of the assets of the McKeon DrilHng Company, Inc., by

the Italo Petroleum Corporation of America for a cash

and stock consideration. We will designate those "parts"

in which the bill of particulars alleges these two appel-

lants, Shingle and Brown, participated and those in which

the bill of particulars does not specify them as having

participated and will give references to the appropriate

record references substantiating the statements made.

Preliminarily an important undisputed fact shoidd he

stated and kept constantly in mind by the court, and that

is, that the appellants Shingle and Brouni were never

officers or directors of Italo-American Petroleum Corpora-

tion (herein referred to as Italo-American) or of Italo

Petroleum Corporation of America (herein referred to as

Italo) or of the Brownmoor Oil Company (herein re-

ferred to as Brownmoor) or of the McKeon Drilling Co.,

Inc. (herein referred to as McKeon Company).

The Indictment as Restricted by

the Bill of Particulars Alleges:

1. $80,000 Loan Syndicate.

That about May 16, 1928, certain defendants, includ-

ing Shingle and Brown [Indictment p. 3, lines 19 and 20,

R. p. 29; Foot Note 2, Bill of Particulars, par. 4-a and b,

R. p. 154], loaned Italo $80,000 for which they "wrong-

fully" received as a bonus 80,000 shares of Brownmoor

stock.
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2. Brownmoor-Italo Transaction.

That the defendants who were ofiicers and directors of

Ttalo, excluding Shingle and Brown [Indictment, R. p. 30;

F. N. 6 and 7, B. P. par. 4-c and d, R. p. 154], caused

Italo to contract to purchase the Brownmoor assets at an

excessive consideration and caused Italo to issue 600,000

units of its stock as part of the purchase price therefor.

That "these defendants" including Shingle and Brown

"wrongfully" received part of this 600,000 units of stock

and "unlawfully" received part of the proceeds there-

from.

3. That defendants, excluding Shingle and Brown

[Ind. p. 4, lines 26 and 27, R. p. 31; F. N. 15, B. P. par.

4-h, R. p. 155], applied to and received from the Corpora-

tion Commissioner of the State of California, on or about

May 16, 1928, a permit authorizing Italo to issue to

Brownmoor 600,000 units of Italo stock for the Brown-

moor assets, and that these same defendants issued this

stock to the Brownmoor on June 1, 1928. That a permit

was applied for (by the Brownmoor Company) to dis-

tribute this 600,000 units of stock to the Brownmoor stock-

holders but the permit authorized distribution of only

575,000 units, but the total 600,000 units was distributed

before this permit was received. It is not claimed that

Shingle or Brozvn participated in the proceedings before

the Corporation Commissioner, but they are included

among those who are alleged to have received some of

this stock, it being alleged that they were not Brownmoor

stockholders. [Ind. p. 9, lines 29 and 30, R. p. 32; B. P.

par. 4-j, R. pp. 155 and 156.]
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4. The Big Syndicate.

That certain defendants, including Shingle and Brozvn,

formed and became members of a syndicate; that some of

the defendants, other tlian Shingle and Brozmi [Ind. p. 6,

R. 33; F. N. 22, B. P. par. L-2, R. p. 156], while officers

and directors of Italo caused Italo to issue 6,000,000 shares

(3,000,000 units) of its stock to the Syndicate for

$3,500,000, and that the defendant Syndicate members,

including Shingle and Brozvn, should "wrongfully" receive

profits as members of the Syndicate.

In his closing argument to the jury. Assistant Attorney

General Wharton admitted that there was no fraud in

the $80,000 Loan Syndicate, nor in the Brownmoor trans-

action, nor in the Big Syndicate. He rested his plea for

conviction on the purchase by Italo of the McKeon Com-

pany assets. This concession does not appear in the record

because it is not properly a part thereof, but such was

the concession and we do not believe it will be seriously

disputed, because the concession is in accord with the evi-

dence as will appear. We shall, therefore, point out that

appellants Shingle and Brown were not charged in the

indictment or bill of particulars with having participated

in the transactions whereby Italo acquired the McKeon

Company assets, or in the alleged secret arrangement and

agreement with respect thereto, or the receipt of the so-

called "secret profits" alleged to be involved therein.
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5. Purchase of McKeon Company Assets by Italo.

That "some of the defendants," excluding Shingle and

Broum [Ind. p. 6, Hne 23, R. 34; F. N. 27, B. P. par. L-3,

R. 156], while dominating and controUing Italo, and while

its officers and directors, on or about July 5, 1928, caused

Italo to contract with the McKeon Company to purchase

the McKeon Company's assets "at a consideration far in

excess of the actual value of said assets" and to issue and

deliver 4,500,000 Italo shares as a part of the considera-

tion. The bill of particulars specifies the defendants

Masoni, Perata, Tommasini, DeMaria, Howard Shores,

Siens, Robert S. McKeon, Westbrook and Wilkes, as

those defendants who participated in this transaction.

[Ind. p. 6, line 23, R. 34; F. N. 27, B. P. par. L-2 and 3.

R. 156.J

6. That eight of these nine officers and directors

(Tommasini omitted), Shingle and Brown being excluded,

had a "secret arrangement and agreement," that these same

eight defendants [Ind. R. p. 34; F. N. 31, B. P. L-4,

R. 156-1 57 j would receive back from McKeon Company

2,500,000 of the 4,500,000 shares without giving con-

sideration therefor other than causing Italo to make the

purchase contract.

7. That the defendants [Ind. p. 7, lines 19 and 20,

R. p. 34; F. N. 36 described in B. P. par. 0-3 and L-4,

R. 156-157, as the same above-named eight defendants,

hut excluding Shingle and Brown] sold some of this stock

received by them under the aforesaid secret arrangement
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and agreement and converted the proceeds thereof to their

own use and benefit.

8. That the same eight defendants, excluding Shingle

and Brozvn [Ind. p. 7 , Hnes 26 and 27, R. p. 35 ; F. N. 38,

B. P. par. L-5, R. p. 157], represented in an apphcation

to the Corporation Commissioner for a permit for Ttalo to

issue the 4,500,000 shares to the McKeon Company, that

the McKeon Company was to receive 4,500,000 shares

when they in fact knew that the McKeon Company would

only receive 2,000,000 shares and that they were to receive

the remaining 2,500,000 shares.

It zvill be observed that neither Shingle nor Broimi

is alleged to have had knowledge of or to have participated

in any of these transactions respecting the acquisition of

the McKeon Drilling Company's assets, or the secret

arrangement and agreement zvith respect to the stock, or

the sale of the said stock, or the receiving of any proceeds

from the sale thereof. We have carefidly set these mat-

ters forth for the benefit of the court because of our con-

tention that the court erred in admitting evidence against

these appellants over their objections that they zvere not

charged therezuith in the indictment and bill of particulars.

The remaining allegations of the indictment respecting

the payment of dividends by Italo-American and alleged

misrepresentations will not be referred to because we are

not connected in the evidence therewith and they are suf-

ficiently described in the McKeon brief.
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STATEMENT OF FACTS AS DISCLOSED BY
EVIDENCE.

As already stated, the McKeon brief summarizes the

evidence with respect to the acquisition of the various oil

properties. The appellants Shingle and Brown were not

officers, directors or fiduciaries of any of the corporations

involved in those transactions, and we shall only amplify

the McKeon statement insofar as it is necessary to avoid

confusion and to properly present the situation of these

appellants as shown by the evidence.

Antecedents of Fred Shingle

and Horace J. Brown.

Fred Shingle, 46 years of age, was born in Cheyenne,

Wyoming, and has a wife and two daughters. [R. 882-

883.] Upon his graduation from the University of Cali-

fornia he worked in San Francisco with E. H. Rollins &
Sons, a bond house, in positions ranging from office boy

to city salesman, thereafter was employed in the Bond

Department of the Savings Union Bank & Trust Com-

pany, looked after the interests of his brother Bob Shingle

and his associates in the United Western Consolidated

Oil Company, and in 1919 established an investment busi-

ness which in August, 1919, became Shingle, Brown &

Co., and with which the defendants Brown, Jones and

Mikel became connected. The firm dealt almost exclusively

in bonds until 1926 when it joined the San Francisco Stock

Exchange and did a general brokerage business as well.

Horace J. Brown, 50 years of age, has resided in

California since 1887. He was educated in the primary

and high schools in San Diego, and then became a news-

paperman with the San Diego Sun, edited newspapers in
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Fresno and in Sacramento and was editor of the San

Francisco News from 1909 to 1914. He became the

First Chief Deputy Commissioner of Corporations under

Commissioner H. L. Carnahan, became manager of the

Marchant Calculating Co. in Oakland, and thereafter

joined Fred Shingle in the formation of Shingle, Brown

& Co. He is married and has two children.

That appellants Shingle and Brown were and are men

of excellent reputations and clean business antecedents is

clearly shown by the record. Their excellent reputations

for truth, honesty and integrity in San Francisco where

they resided and conducted their business was attested by

the following witnesses

:

The late George Presley, manager of the San Francisco

Chamber of Commerce, and a member of the legal firm

of Thomas, Beedy & Presley.

James K. Lockhead, Executive Vice President of the

American Trust Co. of San Francisco.

Edwin M. Daugherty, Commissioner of Corporations

of the State of California.

Hartley F. Peart, prominent attorney of San Fran-

cisco.

Walter Hood, member of the firm of Hood and Strong,

certified public accountants of San Francisco.

Bradford M. Melvin, member of the firm of Gregory,

Hunt & Melvin, attorneys, San Francisco.

Howard G. Tallerday, President Western Pipe & Steel

Co. of San Francisco. [R. pp. 867-872.]
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It affirmatively appears from the evidence that neither

Shingle nor Brown was at any time an officer, director or

fiduciary of either of the Italo corporations, nor of any

of the other corporations mentioned in the evidence as

engaged in the oil business. Neither of them had any-

thing whatsoever to do with the negotiations for the pur-

chase of any of the properties acquired by Italo, neither

of them at any time exercised any domination or control

over Italo or the other corporations, or the officers or

directors thereof, and neither of them at any time had

access to or knowledge of the contents of the books or

records of these corporations. They were members of an

independent financial concern which dealt at arm's length,

fully, fairly and above board, and fully performed its ob-

ligations in a fair and legal manner.

Although Shingle, Brown & Co. had wound up its busi-

ness about December 31, 1930, prior to the indictment

herein, it had preserved all of its books and records con-

cerning its business transactions. That the appellants had

no knowledge of or consciousness of any wrongdoing or

guilt is demonstrated by the fact that the auditor of

Shingle, Brown & Co. was instructed by appellants to

cooperate with the government postoffice inspector in

every way as shown by the testimony of the witness

Byers [R. p. 466] :

"When the postoffice inspectors called on Shingle,

Jones and Brown relative to getting access to their

books and records, I was instructed by Shingle,

Brown and Jones that they had absolutely nothing to

conceal in those various books and records they had,

and instructed me to give the postoffice inspectors

full and complete access to them and assist them in

any manner I could, which I did."
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Shingle and Brown Not Connected

With Italo-American or Early

Activities of Italo-Pete.

The history and activities of Italo-American and Italo

are adequately recited in the McKeon brief, pages 17 to 26.

Since it is conceded that neither Shingle nor Brown were

officers or directors or fiscal agents of either corporation,

and that they had no dealings with Italo prior to the

$80,000 loan in May, 1928, we shall simply refer the

court to the records substantiating these statements.

[Testimony of Courtney Moore, R. p. 197, and Stipula-

tion, R. pp. 230-231.]

Evidence Respecting $80,000 Loan
and Purchase of Brownmoor Assets

by Italo.

The evidence respecting the negotiations for and ac-

quisition of the Brownmoor properties is summarized in

the McKeon brief, pages 26 to 31, and is hereby adopted.

While it affirmatively appears from the record that

Shingle and Brown were not officers, directors, agents or

fiduciaries of either Italo or Brownmoor and had nothing

whatsoever to do with the negotiations leading to the pur-

chase of the Brownmoor assets by Italo at a consideration

alleged in the indictment to have been "far in excess of

its actual value" and had little familiarity with the pur-

chase transaction, it is appropriate to call the attention of

the court to the appraisals of the Kern River Front prop-

erty acquired by Italo from Brownmoor. The report of

Dr. Eric A. Starke, a reputable and recognized petro-

leum and geological engineer, places a value of $4,225,-

835.00 on this property, which was accepted by the corpo-
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ration cornmission [Exhibit 25, R. pp. 795-6], while the

report of D. R. Thompson, a reputable petroleum en-

gineer [Exhibit J-b, R. p. 705], places a valuation of

$2,984,000.00 This property and a small refining plant

were acquired from Brownmoor by Italo for 600,000

units of Italo. having a value to Italo on the basis of

$1.50 per unit less 15% commission (the price at which

Italo was currently selling its stock to its fiscal agent

Frederic Vincent & Co.) of $765,000.00. To this pur-

chase price should be added $100,000 of Brownmoor

indebtedness assumed by Italo in the transaction.

Frederic Vincent and George Stratton, partners of Fred-

eric Vincent & Co., had knowledge of the negotiations

pending between Italo and Brownmoor for the acquisition

of the Brownmoor assets. They were fiscal agents

of Italo and thereupon proceeded to acquire options on

and purchase Brownmoor stock as early as March, 1928.

[R. p. 393.] Negotiations between Wilkes, representing

Italo, and Siens, representing Brownmoor, resulted in late

April, 1928, in an agreed purchase price of 600,000 units

of Italo stock for the Brownmoor assets, (600,000 shares

of preferred and 600,000 shares of common) and the as-

sumption by Italo of $100,000 of Brownmoor indebted-

ness. Italo was not then financially prepared to close the

deal, and despite the importunities of Vincent and Strat-

ton, Wilkes refused to execute the contract for Italo

unless Italo could raise between $80,000 and $100,000 to

take care of its obligations and carry on drilling opera-

tions. [R. p. 706.] That Italo's cash situation was poor

at that time is shown by the evidence of the auditor,

L. J. Byers, who testified that its books showed only

$53.24 in the bank May 1, 1928, which was thereafter
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followed by overdrafts through May 11, 1928, amounting

to a maximum overdraft of $20,845.39. [R. p. 951.1

Thereupon Wilkes and Vincent who had no previous

dealings with Shingle and Brown with respect to Italo

approached them to assist Vincent & Company in financ-

ing Italo. Shingle [R. p. 884] and Brown [R. p. 963]

declined to become interested in selling Italo stock, stat-

ing that they were engaged only in underwriting securi-

ties of established and stabilized businesses and not initial

financing of oil companies or other ventures.

A few days later Wilkes and Vincent proposed to

Shingle and Brown that they loan Italo $80,000, Vincent

oflfering as an inducement 80,000 shares of Brov/nmoor

stock owned by him to be given to the lenders of the

money as part consideration for the loan, and he further

assured Shingle and Brown that as the holder of options

on Browmnoov stock he zvould give Shingle and Brown a

share of the profits zvhich he expected to realize there-

from. These facts appear from the evidence of Shingle

[R. p. 885], of Brown [R. pp. 964-966] and Wilkes

[R. pp. 742-743], and was not disputed by Vincent.

[R. pp. 442-443.]

Security was offered as collateral for the loan, the

adequacy of which v/as investigated and found to be suf-

ficient, and thereupon Shingle and Brown agreed to make

the $80,000 loan and to form a syndicate for that purpose.

Shingle became trustee for the syndicate and subscribed

$5,000 thereto. Some of the persons associated with Italo

subscribed to the syndicate voluntarily. The agreement

with Italo [Exhibit 238, R. p. 467] provided for the re-

payment of the loan in four equal quarterly instalments

with interest at the rate of 7% per annum, and pledged
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as security certain properties of Italo. The time of pay-

ment was so arranged because it was anticipated that the

notes would be met through stock sales by Frederic Vin-

cent & Co., whose contract called for minimum returns to

Italo of $15,000 per month. The agreement between the

syndicate members [Exhibit 142, R. p. 383] recited that

the purpose of the syndicate was to lend $80,000 to Italo

and that it being to the interest of "certain individuals" that

Italo obtain such loan, such individuals were contributing

80,000 shares of Brownmoor stock as part of the con-

sideration therefor, such stock to be distributed ratably to

the members of the syndicate, but that if the Brownmoor

stock was exchanged for Italo stock that 40,000 units of

Italo stock would be issued in lieu of the 80,000 shares of

Brownmoor stock.

Brownmoor Purchase.

The 80,000 shares of Brownmoor stock was deposited

with Shingle a few days prior to making the loan as col-

lateral security for a $10,000 loan, to which Shingle ad-

vanced $5,000 and Frederic Vincent & Co. $5,000 to

enable Wilkes to close an oil lease at Cat Canyon concern-

ing which testimony was given by Shingle [R. pp. 888-

889], Brown [R. pp. 966-967] and Wilkes [R. p. 746].

Government witness Stratton in his testimony confirmed

the fact that the 80,000 shares was first held at Vincent

& Co.'s office. With the release of the collateral in this

transaction the 80,000 shares of Brownmoor were held by

Shingle for the benefit of the $80,000 loan syndicate.

With the announcement of the acquisition of the Brown-

moor properties a marked change occurred in the finances

of Italo. Whereas, prior to that time Vincent & Co. were



—IP-

unable to market stock rapidly enough to meet Italo's

needs, sales became very rapid and in the latter half of

May Vincent & Co. paid over $300,000 into the company

[R. p. 952] which thereupon decided to repay the $80,000

loan a few days after it had been paid and release its

pledged properties. On this subject Wilkes [R. pp. 710-

711], Shingle [R. pp. 889-890] and Stratton [R. p. 420]

testified in accord.

Upon completion of the Brownmoor purchase Italo

issued its certificates for 600,000 shares of its preferred

stock and 600,000 shares of its common stock to Brown-

moor Oil Company which was by Brownmoor distributed

to the owners of its stock. Subscribers to the syndicate

of $80,000 as the owners of 80,000 shares of BrowiK

moor stock held in their behalf by Shingle as syndicate

trustee received ratably their proportion of 40,000 units

of Italo stock upon the surrender by Shingle of the

Brownmoor certificates. As a matter of fact, upon the

basis of proper distribution by Brownmoor of the 600,000

units of Italo to the holders of 1,000,000 shares of Brown-

moor the syndicate should have received 48,000 units. But

Shingle, having had no part in the transaction between

Italo and Brownmoor, did not know what the basis of

distribution was. [R. p. 889.]

The record clearly discloses that the syndicate received

from Italo only the return of its money and interest

thereon. In refutation of the indictment charges that

defendant members of the $80,000 loan syndicate "wrong-



—20-

fully" received as a bonus 80,000 shares of Italo to the

injury of Italo stockholders, G. S. Goshorn, the govern-

ment's chief accountant witness, testified:

"Italo Petroleum Corporation of America never

put up the 80,000 shares of Brownmoor Oil Com-

pany stock that became the bonus stock for the

$80,000 loan syncHcate. The four certificates for

20,000 shares each issued in the name of Fred

Shingle, aggregating 80,000 shares of Brov^'nmoor

Oil Company stock, was deposited with Fred Shingle

as collateral security on the $80,000 loan syndicate

agreement. My examination of the books and rec-

ords of the Italo Petroleum Corporation of America

did not disclose that it paid any bonus to any syndi-

cate member on that $80,000 loan." [R. pp. 651-652.]

As has been related, Frederic Vincent, for the purpose

of inducing the loan to Italo, stated that he held options

on Brownmoor stock out of which he expected to realize

a profit which he promised to divide with Shingle and

Brown. On June 11 he came to Shingle and presented

him with a check for $83,000 as such share, which was

credited as profit to Montgomery Investment Company, a

private trading account of partners Shingle, Brown, Jones

and Mikel.

Brown testified:

"I saw Mr. Vincent hand that $83,000 check,

Exhibit 149, to Mr. Shingle, about the date the

check bears. Vincent came in and laid the check

on Mr. Shingle's desk and said, T told you boys I

would cut you in on my deal and here it is.' Mr.

Shingle expressed some astonishment at the size of

the check, and Vincent said he had a very successful
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deal, thanks to us, and also he was very happy to

(have us) become more closely associated with the

company. I had a number of conversations with

Vincent later, in the next two or three years, and

he was very proud of the $83,000. Generally he

talked considerably about what a nice piece of money

he had made for us boys, * * *

"About the time the postoffice inspectors were en-

gaged in an investigation of this case, I went to

Frederic Vincent and asked him what this deal was

all about and whether he had ever made any ac-

counting to us, because I wanted to know what the

thing was so I could explain it. He said, 'There is

no necessity of you knowing anything about this

deal at all, it is a deal between broker and broker.

You had a perfect right to receive the money and I

had a perfect right to give it to you.' " [R. pp.

970-971.]

Later [R. p. 891] and on different days Wilkes brought

to Shingle a check for $24,750 and a check for $44,092.90

from Frederic Vincent & Co. which was at his request

credited to David Garvey, a brokerage trading account

carried by Shingle, Br.own & Co., into which he had trans-

ferred his own account [R. p. 891] and which was subject

to the control of W. J. Cavanaugh [R. p. 751].

Of the $68,842.90 placed in the David Garvey account

$50,000 was subscribed in Garvey's name to a second

syndicate later referred to herein and subsequently as-

signed as subscriptions to such syndicate of Perata and

Masoni each in the amount of $25,000. These funds

according to the testimony of Wilkes [R. pp. 749-751]

went to Perata and Masoni in accordance with an agree-
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ment between them and Vincent & Co., whereby they had

agreed and stood ready to finance half of Vincent & Co.'s

purchase of Brownmoor stock. [R. pp. 709-710.] It was

also testified that the $25,000 assigned as the subscrip-

tion of Masoni was later withdrawn by Wilkes who gave

Masoni in its stead 21,000 units of Italo stock. The re-

mainder of the funds deposited in the Garvey account from

Vincent & Co. were retained by Wilkes pending a settle-

ment from Vincent & Co., who, he asserted, had promised

to compensate him in his early activities in the development

of the Italo corporations in which he served without salary.

[R. p. 771.]

It appears from the record, although not known to

Shingle and Brozvn at the time of the transaction that

Frederic Vincent & Co. were the purchasers of 950,000

of the outstanding 1,000,000 shares of Brownmoor Oil

Company or of the ratable equivalent of Italo stock dis-

tributed by Brownmoor, which according to the testimony

of government witness Stratton, partner in Frederic

Vincent & Co. was purchased as follows:

240,000 units of Italo stock, representing the

equivalent of 400,000 shares of Brownmoor from Siens,

Shores and Westbrook for $288,000. [Exhibit 151—R.

p. 391.]

100,000 shares of Brownmoor stock, variously referred

to in the record as the E. M. Brown or Cragen stock

from E. M. Brown for $22,500. [R. p. 393.]

250,000 shares of Brownmoor stock variously referred

to in the record as the E. M. Brown or Monrovia stock

for $60,000. [R. p. 393.]
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200,000 shares of Brownmoor stock, the property of one

Edna V. Cooper under agreement of sale to one Thomas

Conhn for $50,000 and by ConHn assigned to Frederic

Vincent & Co. [Exhibit 140—R. p. 380.]

That Frederic Vincent & Co. were the original pur-

chasers in fact of the 550,000 shares of Brownmoor re-

ferred to in the last three paragraphs supra is further

confirmed by [Exhibit 171—R. pp. 405-406], a letter

dated May 28, 1928, addressed by A. G. Wilkes to

Frederic Vincent & Co. as follows:

''Gentlemen

:

"With reference to the purchase of the Brown-

moor stock; I have in my possession two Certificates

in the name of the Brownmoor Oil Company, one

for 600,000 shares of Italo Petroleum Corporation

Common Stock and one for 600,000 shares of Italo

Petroleum Corporation Preferred stock, which I am
authorized to hold until the permit from the Cor-

poration Commissioner is obtained permitting the

distribution of this stock to the shareholders of the

Brownmoor Oil Company,

"I am also holding for your protection a Certificate

for 420,000 shares of Brozwunoor stock, out of which

you are now the owners of 100,000 shares, which

you purchased and have paid for at $22,500.

"I am also holding, assigned in blank, tzvo con-

tracts, one of the purchase of 200,000 shares of the

amount of $60,000 on which you have already paid

the sum of $25,000, and one for the purchase of

250,000 shares for the sum of $50,000, on which you

have paid $6,000. There is a balance due on these

two purchase contracts of $35,000, on the 200,000

share lot, and $44,000 on the 250,000 share lot.
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"As soon as these purchase contracts are com-

pleted, you zvill he entitled to receive the 450,000

shares of Brownnioor stock or its equivalent in Italo

Petroleum Corporation stock. The distribution of

this stock ivill be in accordance zvith our understand-

ing.

"Yours very truly,

A. G. Wilkes."

From the records of Italo it appeared that when the

certificates for 6(30,000 units of Italo stock issued to

Brownmoor were broken up, certificates for 230,000

units were placed in the name of Fred Shingle. These

were in four certificates representing 34,583 shares of

common stock, 34,583 shares of preferred stock, 195,417

shares of common stock and 195,417 shares of preferred

stock.

But it was also shown that to the receipts for such

certificates the name of Fred Shingle was forged or

otherwise applied by Frederic Vincent. This was stipu-

lated by the government [R. p. 269] and admitted by

Frederic Vincent. [R. p. 440.]

Stratton and \^incent in their testimony declared that

they had purchased this 230,000 units of stock from Fred

Shingle, despite their previous testimony and written

evidence that they had bought and contracted to buy all

of the Brow^nmoor stock or its equivalent less 50,000

shares and thus attempted to explain the checks for

$83,000, $24,750 and $44,092.90 above referred to.

Bearing in. mind that Frederic Vincent & Co. had

bought or contracted to buy all of the Brownmoor stock
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or its equivalent except 50,000 shares we cite the testi-

mony on this subject of Frederic Vincent:

"Stratton and myself purchased some stock through

Wilkes purported to belong- to E. M. Brown, and

also some stock that purported to belong to Edna

V. Cooper, all of which was Brownmoor stock, and

also stock that purported to belong to Siens, West-

brook and Shores. Wilkes was the only person that

I talked to about purchasing this stock. We also

purchased some 230,000 shares of stock ivhicli was

carried in the name of Fred Shingle. I talked to

Wilkes concerning the purchase of this stock. I do

not recall talking to anybody else. This 230,000

units of stock was Italo stock and not Brownmoor

stock. This receipt, Exhibit '38,' signed by Fred

Shingle, dated June 1, 1928, is signed by me. The

words 'Fred Shingle' are in my handwriting on

that receipt. I do not remember the circumstances

under which I placed my handwriting on those re-

ceipts." [R. p. 440.]

And again:

"I received a 230,000 unit lot of Italo Pete stock

in the name of Fred Shingle and signed Exhibit '38'

which was a receipt for that stock. It is my recollec-

tion that I did not talk to Fred Shingle or Horace

Brown or any member of the firm of Shingle, Brown
& Company about signing these receipts. The sole

source of my information was from conversations

with Wilkes." [R. p. 443.]

Witness Stratton [R. pp. 424-425-426] made a lengthy

and involved statement that although his firm zvas already

the purchaser of all the Brownmoor stock as confirmed
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by the Wilkes letter he was told by Wilkes another large

block of stock had to be purchased through the office of

Shingle, Brown & Co., to adjust some error, that he did

so and the checks issued were his only records of the

transaction. He stated that in the transaction involving"

230,000 units of stock he never discussed the matter or

dealt with Shingle or Brown or with any member or

representative of the firm of Shingle, Brown & Co. He

discussed the subject only with Wilkes and Vincent and

did not remember ever asking Wilkes what the mistake or

adjustment was which led him to pay twice for the same

stock.

Shingle testified [R. pp. 891-892] that he may have en-

dorsed the certificates in question as a matter of accom-

modation, he or his firm never owned the stock or had

any interest in it and there was lacking in the records

of Shingle, Brown & Co. any record of it. Witness

Byers, former auditor of Shingle, Brown & Co., testified

[R. pp. 952-953] that a diligent search of the records

failed to show any entry in respect thereto. Brown testi-

fied to the same effect [R. pp. 972-973], and further

testified

:

"With respect to the testimony of Mr. Stratton,

referred to by Mr. Wharton on cross-examination,

to the effect that Frederic Vincent & Company pur-

chased 195,000 units of Italo Petroleum Corpora-

tion of America on June 11, 1928, and paid Shingle,

Brown & Company the sum of $107,750.00 therefor,

and two days later bought an additional 34,000 units

of the same stock and paid therefor $44,000, it is

not a fact that zve sold Frederic Vincent & Company

195,000 units of said stock on June 11, 1928, and

receiz'ed therefor the sum of $107,750.00. It is not
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true that tzvo days later we received $44,000-odd for

34,000 units of said stock. A little simple arithmetic

would show that the first transaction represented by

those checks the price would be 55 cents per unit,

and the next block the next day represented $1.27^

per unit. It does not make any sense. We did not

sell any stock; we never owned it." [R. pp. 1021-

1022.]'

Wilkes testified [R. pp. 748-750] that he caused the

certificates in question to be issued in Shingle's name

in order to protect Perata and Masoni in their dealings

with Vincent, in so doing did not discuss the matter with

Shingle but may have told him that he was going to do

so as a matter of accommodation, and that neither Shingle

nor Shingle, Brown & Co. had a/ny interest in the certi-

ficates.

In further refutation of the Stratton and Vincent story

of the purchase of stock from Shingle or his firm de-

fendants introduced into evidence a pencilled memoran-

dum [Exhibit E—R. p. 426] in the handwriting of

Stratton concerning the disposal of 270,000 units of

Italo stock apparently accounting for the equivalent of

the 450,000 shares of Brownmoor stock purchased by

Frederic Vincent & Co. from E. M. Brown (the Mon-

rovia stock) and from Cooper. This exhibit, taken in

connection with the Wilkes letter of confirmation (supra)

completely accounts for the 270,000 units, and shows

that after the deduction of 40,000 units which Vincent

& Co. gave to the $80,000 syndicate and the deduction of

91,666 units at $1.20 representing Vincent & Co.'s cost

of the stock—$110,000, Shingle, Brown & Co. is credited
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with $83,000 cash, representing half of the profit of the

transaction.

While Stratton under cross-examination [R. pp. 426-

427-428] admitted the writing but couldn't recall the

reason for making it, he could think of no combinatior

of circumstances in which it reflected any other facts than

the donation from the stock previously purchased by

Frederic Mncent & Co. of 40,000 units to the syndicate

and the division of profit with Shingle, Brown & Co. and

declared that neither his partner Vincent nor Wilkes had

ever told him of the arrangement between Vincent & Co.

and Shingle, Brown & Co.

In preparing his chart, Exhibit 299, purporting to be a

summary of the disposition of the 600,000 units of Italo

received by Brownmoor Oil Company for its properties

and ascribing 230,000 units thereof to Fred Shingle, gov-

ernmcut accountant Goshorn admitted on cross-examina-

tion [R. pp. 678-679] that he had found no record any-

ivhere that Vincent & Co. had purchased the 230,000 units

from Shingle or Shingle, Brozvn & Co. except the checks

made to Montgomery Investment Co. and the fact that

the certificates were once issued in Shingle's name, that

there was no record of confirmation of such sale and no

record showing that Shingle ever received the stock.

Government witness Goshorn further testified at length

[R. pp. 655-656] analyzing Exhibit 171, the Wilkes letter

of confirmation to Vincent & Co., and Exhibit E, the

Stratton memorandum, which he had not previously ex-

amined in preparing his chart, and stated as a result

of such examination and analysis it to he a fact that the

450,000 shares of Brownmoor resulting in 270,000 units
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of Italo had been purchased by Frederic Vincent & Co.

for $110,000, that the 230,000 units receipted for by

Frederic Vincent in signing Fred Shingle's name to Ex-

hibit 36 were retransferred to Frederic Vincent & Co.'s

nominees and. that no part of this stock went back to

Shingle.

Government witness Lyle, transfer agent of Italo, testi-

fied on this subject:

"The fact that Exhibit 38 is signed by Frederic

Vincent would absolutely indicate to me that Frederic

Vincent is the one who received certificates numbered

984 and 985, part of Exhibit 37." [R. p. 304.]

And government witness Sunderhauf, also transfer

agent and assistant secretary of Italo, testified that he

never received any instructions from Shingle or Brown

to issue the certificates above referred to, that the certi-

ficates were surrendered to Frederic Vincent & Co., re-

transferred in part to several hundred people pursuant to

Vincent & Co. instructions, the remainder issued back

to Vincent & Co. and that none of the stock was issued

to Shingle or Brown. [R. pp. 277-ly^.]

The charges of the indictment that all of the 600,000

units of Italo received by Brownmoor Oil Co. were dis-

tributed by Brownmoor to its stockholders prior to the

receipt of permit therefor from the Commissioner of

Corporations and in violation thereof in that such permit

authorized the distribution of only 575,000 units appear

to be true, although in what way such actions by the

officials of Brownmoor constituted any part of a plan

to defraud Italo is not made manifest. The record shows

that the permit authorizing Italo to issue the 600,000
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units to Brownmoor in exchange for its properties was

issued May 16, 1928. The certificates for the 600,000

units [Ex. 7)1—R. p. 277] were issued to Brownmoor Oil

Co., pursuant to such authority under date of June 1,

1928, registered June 7, 1928, and delivered later. Vin-

cent received and broke up some of the stock to deliver

to his cHents June 15, 1928. It appears that the permit

of the Corporation Department authorizing the distribu-

tion by the Brownmoor was issued June 19, 1928. [Ex.

274—R. p. 512.]

It is also charged in the indictment that some of the

Italo stock was distributed to persons other than stock-

holders of Brownmoor, in support of which the govern-

ment introduced into evidence a schedule prepared by ac-

countant Goshorn from the stock certificates books of

Brownmoor Oil Co. [Ex. 298—R. pp. 632-633.] It later

appeared, however, upon production of the records of

Bank of America (formerly Merchants National Trust

& Savings Bank of Los Angeles), registrar and transfer

agent [Ex. 147—R. pp. 650-651], that the government

exhibit was not the true record, Brownmoor Oil Co. hav-

ing changed its capital structure [R. p. 815] and the

records of issuance of stock thereafter kept by the bank.

Goshorn had made no examination of these records.

It abundantly appears from the record that Frederic

Vincent & Co. was the purchaser, either of Brownmoor

stock in its original form or units of Italo resulting there-

from of all except 30,000 units of the 600,000 units of
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Italo resulting from the sale of Brownmoor assets and

received the stock so purchased, so that the Brownmoor

distribution appears to have been made to the persons

entitled thereto. It is not claimed that the Brozvnmoor

stockholders were defrauded.

At any rate Shingle and Brown, not being officers or

directors of Brownmoor had no responsibilities for the

distribution of its stock.

That neither Shingle nor Brown had any connection with

either Italo or Brownmoor corporation was testified by

Shingle

:

"Neither Horace Brown, Axton Jones, Rossiter

Mikel nor myself was ever a director or officer of the

Italo American or Italo Petroleum Corporation or

the Brownmoor corporation, or of any of the other

corporations which have been mentioned here, except

Shingle, Brown & Company,

'T knew nothing at any time of any connection or

transaction of Siens, Westbrook, Shores, Mrs.

Cooper, Cragen, or any one else with the Brownmoor

Oil Company, and never heard of any of those

transactions." [R. p. 898.]

The foregoing recitals are made at some length because

the indictment alleged improper distribution of Brown-

moor stock and government witnesses Stratton and Vincent

endeavored to falsely show that Shingle and Brown were

involved in transactions in which they had no part. Ap-

pellants maintain that their recitals of what actually oc-
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that their actions in the Brownmoor transaction were

wholly within their rights as independent brokers in

nowise connected with either Italo or Brownmoor as

officers, directors, agents or in any fiduciary capacity.

That the $83,000 received by Shingle for himself and

partners from Frederic Vincent & Co. in accordance with

the latter's agreement to divide its profits, while sub-

stantial was not extraordinarily munificent, is evidenced

by the facts appearing in the record. It appears there-

from that Frederic Vincent & Co.'s total cost for the

950,000 shares of Brownmoor or the resultant 570,000

units of Italo was $420,500, made up as follows: 550,000

shares of Brownmoor equalling 330,000 units of Italo

purchased as per Wilke's letter [Exhibit 171—R. pp.

405-6], $132,500; 240,000 units of Italo (equalling 400,-

000 shares of Brownmoor) purchased from Siens, Shores

and Westbrook [Exhibit 151—R. p. 391], $288,000.

Stratton testified [R. p. 430] that about the time Frederic

Vincent & Co. received the stock, June 14, 1928, "we

were selling the stock at $2.50 per unit." At this rate

the 570,000 units, less the 40,000 units given to the

syndicate, represents a gross selling price of $1,325,000

against a cost of $420,500, or a gross profit before sales

expense of $904,500.
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BIG SYNDICATE.

As the McKeon brief on appeal deals extensively with

the general subject matter of the second or so-called big

syndicate operation we will refer herein principally to

certain supplementary evidentiary facts having to do with

the activities of Shingle and Brown in connection there-

with. [McKeon Brief pp. 77-115.]

The syndicate operation, of which Fred Shingle was

manager, resolved itself into a simple underwriting of

cash payment obligations of Italo on property purchase

contracts up to $3,500,000. Italo, under a permit issued

August 9th, 1928, by the Commissioner of Corpora-

tions [Ex. 18-25—R. p. 535], was authorized to issue

12,000,000 shares of stock to Maurice C. Meyers, as

Trustee, to be used to acquire certain properties subject

to indebtedness not to exceed $2,750,000. The contracts

for these properties, including those of McKeon Drilling

Co. and Graham-Loftus Co. called for payments in stock

of approximately 6,000,000 shares and in cash approxi-

mately $6,250,000, of which $3,500,000 had to be paid

within a period of a few months. The syndicate under-

wrote and paid the urgent cash requirements of approxi-

mately $3,500,000 for which it received 3,000,000 units

or 6,000,000 shares of stock, pursuant to agreements en-

tered into with Trustee Meyers and Italo. [Ex. 83—R.

p. 304; Ex. SA—R. p. 302.] The payments in stock were

handled solely by Trustee Meyers and accounted for by

him to Italo, the syndicate having nothing to do with that

phase of the transaction.

The syndicate through advancement of its own sub-

scribed funds of $1,911,375, including the amount sub-

scribed by Shingle, Brown & Co., and from the proceeds
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of sales of stock completed its contract and on December

20, 1928, received a full release of its obligations from

Italo and from Meyers, Trustee. [R. pp. 916-917.] It

thereupon became the owner of all of the remaining

unsold stock underwritten by it and had no further con-

nection with or responsibility to Italo or Meyers, Trustee.

Most of the payments by the syndicate for property

accounts were made to Maurice C. Meyers, attorney for

Italo and Trustee of the 12,000,000 share issue and ac-

counted for by him to the Syndicate Manager. Such

accounting, consisting of many transactions is contained

in Exhibit 308. In respect to such accounting Meyers

testified:

"I rendered an accounting as two trustees, really;

one was as trustee of the syndicate in the handling

of the money, and the other was trustee for the

company as to the 6,000,000 shares of stock. As

trustee for the syndicate I handled over $3,000,000;

it was close to $3,400,000, although some of the

money was disbursed at San Francisco.

"At the conclusion of my trusteeship, accountings

were rendered to the company and to the syndicate.

To the best of my knowledge and belief the account-

ings rendered by me as trustee to the syndicate and

the company were true and correct accountings.

"The remittances from Shingle, Brown & Com-

pany or from Fred Shingle, syndicate manager, were

to apply on purchase contracts that had already been

made. As such trustee I carried out to the best of

my ability the contracts already entered into for the

acquisition of properties by the Italo, both for the

payment of money and the disbursing of stock."

[R. p. 1046.]
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Other smaller payments on properties closed in the

northern part of the state were made through Melvin and

Sullivan, San Francisco counsel for Italo, and balance of

payments in final adjustment of the account were made

direct to Italo,

That the syndicate was organised for a legitimate

financial purpose, that its relations with Italo were at all

times fair and above hoard, that it entered into a fair

contract zvith Italo to underwrite and purchase a block

of halo's stock at a fairly negotiated price and did faith-

fully perform its contract is abundantly shown by the

record and is not disputed by any ezndence therein con-

tained. The syndicate did not, nor did Shingle or Brown

ever receive one cent of commission or compensation from

Italo, the syndicate underwriting being at a net price.

Shingle and Brown Not
Connected With Property Purchase Negotiations.

That neither Shingle nor Brown had anything to do

with negotiations for the purchase of any of the proper-

ties acquired by Italo is affirmatively shown by the record

and is not in any manner disputed by the government. On
this subject Brown testified:

"Neither Mr. Shingle nor myself had anything

whatsoever to do with the negotiations for or the

making of the contracts for the acquisition of any of

those properties." [R. p. 988.]

Robert McKeon testified [R. p. 1184] that all of his

negotiations concerning the McKeon Drilling Co. prop-

erties were with Wilkes representing Italo "and neither

Fred Shingle, nor Horace Brown had anything to do with

those negotiations."
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Syndicate Management.

The McKeon brief [pp. 95-108] deals fully with the

failure of Frederic Vincent & Co. to perform its functions

as the sales agency of the syndicate and the crucial situa-

tion leading to the formation of a group of stock exchange

brokers to handle the financing as a market transaction,

Shingle, Brown & Co., Inc., joining this gfoup or pool.

On this subject Brown testified:

"There was never at any time any secrecy about

the fact that Mr. Shingle would be the syndicate

manager or that Shingle, Brown & Company were

members of this brokerage pool. We became mem-
bers of the brokerage pool very largely because if it

was not good enough for us to take hold of our

fellow brokers naturally would not join, and we
were also willing to do it because we believed the

company had a great future.

"The officers of the Italo Petroleum Company were

well acquainted with the fact that Mr. Shingle, in

addition to being syndicate manager, was also inter-

ested in Shingle, Brown & Company and that Shingle,

Brown & Company was a member of the pool, and

they were delighted that we were. In fact the

officers of the Italo Company insisted that we try to

form the pool in order to save the situation." [R.

pp. 994-995.]

Occupying a somewhat dual position as Syndicate Man-

ager and as an officer of Shingle, Brown & Co., a pool

member. Shingle in fairness to his syndicate exacted a

higher price from the pool for the common stock optioned

to it than Frederic Vincent & Co. had been paying. The

Vincent price had been $1.60 per unit net to the syndicate,
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separately, was divided as 57 cents per share for preferred

stock and $1.03 per share for common. As Shingle testi-

fied:

''We gave the pool members an option on 2,500,000

shares of common stock at various prices. As I

remember, it was $1.05 for the first 500,000 shares,

$1.10 for the second 500,000 shares, $1.15 for the

third, and $1.20 and $1.25, a 5-cent step-up to the

syndicate on each 500,000 shares." [R. p. 913.]

The option agreement dated October 15, 1928, ad-

dressed to Plunkett-Lilienthal & Co., Geary, Meigs & Co.,

Graham, Atkinson & Co., and Shingle, Brown & Co. [Ex-

hibit 322—R. p. 942] recites the prices above stated less

a selling commission of not to exceed $20 per 1000 shares,

which Shingle testified would be a maximum of $10,000

commission on 500,000 shares.

As above related, with the settlement of the syndicate's

account with Italo the remainder of the 3,000,000 units

became the property of the syndicate in accordance with

its purchase agreement and the syndicate had no further

relations with Italo or with Meyers, Trustee. From time

to time as proceeds from the sale of stock to the brokers

pools were received such funds were distributed ratably

to the members of the syndicate as their respective interests

appeared. The return in cash to the members of the syndi-

cate was approximately 52 per cent of the amount of their

subscriptions and at the termination of the syndicate the re-

maining stock, amounting to approximately 2,500,000 shares

of preferred and 900,000 shares of common were dis-

tributed ratably to the members of the syndicate. [R. p.
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934.] Each member of the syndicate was furnished with

a photostatic copy of the report of audit of the syndicate

operations made by Lybrand, Ross Bros. & Montgomery,

pubHc accountants, and signed a receipt fully acquitting

and releasing the Syndicate Manager, There is no evi-

dence in the record of any criticism by any of the more

than 70 members of the syndicate concerning its manage-

ment, Z'vhich involved the handling of some $4,500,000.

If Shingle and Brown had been better guessers it is

probable that more of the syndicate stock would have

been marketed in the spring of 1929 and a larger cash

return made to the syndicate members. At that time

negotiations were on, as will later be detailed, for the

inclusion of the Italo properties into a larger company

which John McKeon was to head, the deal being under

negotiation with New York bankers. On this subject

Shingle testified:

"The big deal was never concluded. By that I

mean the eastern deal. It was pretty well abandoned

in the summer of 1929. If the deal had gone through

on the basis Mr. McKeon was negotiating in New
York the price of the Italo stock which would have

been converted into the new name, which was going

to be the McKeon Oil Company, would be $16 to

$18 a share, which represents $1.60 to $1.80 per

share for the old $1.00 par stock. We found our-

selves in a rather embarrassing position with re-

spect to the syndicate stock. The syndicate agree-

ment gave the syndicate manager very broad powers.

We could do what we wanted with the stock, but

Mr. Brown and myself had a great many talks on

the subject, and if we had sold any syndicate stock at

around $5.00 or $10.00 or even lower, or at any
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price, we would have sold it, we thought if the Mc-

Keon deal had gone through we would have been

very severely criticized. During all of this time the

market was very substantially less than $1.60 per

share for the common. If the big deal had gone

through as we expected it would, we would have

been subjected to criticism and a great many of the

large syndicate members, the members who had the

largest amount in the syndicate, did not want us to

sell, because it was for quite a while almost a cer-

tainty that the deal would go through. We dis-

cussed that question with som.e of the larger syndi-

cate members and took their advice and acted as

they suggested, and also it was our own judgment

that we had better hold it." [R. pp. 926-927.]

The facts stated by Shingle were not disputed by the

government in any way.

The controversy with Frederic Vincent & Co. resulting

in its elimination as sales agent for the syndicate is fully

covered in the McKeon brief and reference will be made

here to one phase of the transaction to which the gov-

ernment endeavored, by inference, to attach a malign

significance.

In settling with Vincent & Co., Shingle was advised

that the former required about 100,000 units to complete

its sales contracts previously made. Shingle thereupon

reserved 122,000 units to take care of Vincent & Co.'s

requirements and optioned all of the remainder of the

unsold syndicate common stock to the brokers pool in the

amotmt of 2,500,000 shares, to William Lacy in the

amount of 100,000 shares and to a New York syndicate

in the amount of 100,000 shares. [R. p. 991.]
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backed by threat of legal action, for additional stock to

fill partial payment contracts of which they had pre-

viously failed to advise Shingle. In this emergency John

McKeon agreed to fill Vincent & Co.'s requirements above

the reservations made by the syndicate from the McKeon

Drilling Co. stock in escrow with Shingle, Brown & Co.

Through an oversight in the accounting department

Vincent & Co. was supplied from the syndicate stock

46,819 shares of common and 66,819 shares of preferred

over and above the 122,000 units reserved for this pur-

pose. When this w^as discovered December 12, 1928, the

exact amount of stock so oversold was returned to the

syndicate and $86,310.40, the exact amount paid into the

syndicate therefor, was taken from the syndicate account

and paid to McKeon Drilling Co.

The syndicate was not injured by the transaction and

was in fact at the time benefited. As Brown testified

[R. pp. 1000-1-2] the syndicate could have retained the

proceeds of surplus sales of preferred stock to Vincent

& Co. as it was not under option. But the Vincent price

was 57 cents per share as against an open market price

of 70 to 80 cents and the syndicate was benefited by the

substitution of the McKeon stock, and as a matter of

fact the syndicate did subsequently sell a considerable

amount of preferred stock at prices ranging from 60 to

80 cents a share. It should he remembered that there is

no charge that the syndicate members zvere defrauded, but

only that the syndicate members expected to profit -from

syndicate operations.
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Brokers Pools.

It is important that the court understand that the

brokers constituting- the pools which optioned and pur-

chased Italo stock from the syndicate made a proper and

careful examination of the affairs of Italo before enter-

ing the situation. While in the hectic days of 1928 with

a widespread speculative interest in all securities most

financial glasses were rose tinted, it is shown by facts ad-

duced at the trial of the case that the brokers were justi-

fied in concluding that the properties being acquired were

of great value and earning power and that Italo was

destined to be a successful business operation.

It is equally important that the attention of the court

be called to the manner in which the brokers handled the

matter as a legitimate stock exchange transaction and not

by inducing sales to the credulous and unwary through

the employment of high-powered salesmen or through

the circulation of literature designed to entice or deceive.

There is no evidence that these reputable brokers, of

standing and character in the communities in which they

did business, engaged in practices of market rigging or

created fictitious market prices, and only affirmative evi-

dence, undisputed, that they handled the transactions on

the open market as controlled by the laws of supply and

demand in a highly speculative period.

The brokerage houses which variously were members

of all or some of three successive pools which were organ-

ized to purchase stock from the syndicate were Shingle,

Brown & Co., a corporation, Plunkett-LiHenthal & Co.

and Geary, Meigs & Co. of San Francisco, and Graham-

Adkisson & Co., M. H. Lewis & Co. and Dunk-Harbison

& Co. of Los Angeles.
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It is significant that at the trial of the case not a single

witness from thousands of stockholders of Italo was pro-

duced who ever bought a share of Italo stock from Shingle,

Brown & Co. or any of the brokers above named or on

account of any representations made by them.

Government witnesses who testified that they purchased

or otherwise acquired stock of Italo include Geis [R. pp.

539-540], Keating [R. p. 541], Hopkins [R. pp. 547-

550], Willman [R. pp. 551-552], Hudspeth [R. p.

553] and Riniker [R. pp. 555-557], who acquired stock

direct from one or the other Italo companies in exchange

for their interests in other oil companies; Cohn [R. pp.

506-507], Robert [R. pp. 500-506], Anderson [R. p. 586]

and Godfrey [R. p. 496], who bought stock from Frederic

Vincent & Co.; Marks [R. p. 584], who bought stock

from one Bentley and Gartner [R. p. 485], Biagini [R.

pp. 488-492] and Rohde [R. pp. 577-583], who bought

stock on the open market through other brokers.

As to the condition of Italo and the value and earning

power of the properties which it was acquiring when the

brokers undertook their investigation much appears in

the record, which, on account of the extensive comment

thereon in the brief prepared by counsel for John and

Robert McKeon lengthy reference here would mean un-

necessary duplication. Shingle testified:

"So in this particular case, before the other brokers

would join this pool, they naturally made a lot of

investigations on their own behalf. There are three

things that a broker v/ants to know about anything.

First, what is the value of the property? Second,

what is the management? And, third, what are the

earnings? That is the foundation for any bond issue

or stock issue." [R. p. 939.]
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Included in the written data available for examination

at that time as testified to by Brown [R. p. 987] w,tre:

The Starke and Thomas appraisals of the value of the

properties being acquired in exchange for 12,000,000

shares of Italo together with the compilation prepared

therefrom by Engineer Abel of the Corporation Depart-

ment. [R. p. 526.] This compilation shows a valuation,

taking the lowest figures of various appraising engineers,

of $29,416,860 and is followed by Abel's own computation

combining lowest values of actual and possible production

to reach a total valuation of $17,120,463 to which is added

value of equipment, making a total estimated valuation

of $18,847,158. As the properties were being acquired

subject to $2,750,000 further purchase obligations, the

net value was in excess of $16,000,000.

The certified statement of Wunner Ackerman & Sully,

Certified Public Accountants [R. pp. 530-531] that the

properties being acquired with the addition of those of

the Brownmoor Oil Company previously acquired earned

a total income for the month of July, 1928, of $354,-

182.67.

The pro forma balance sheet certified to by the same

firm of accountants [R. pp. 532-533-534] showed the

condition of Italo after giving effect to the acquisition of

the properties under contract of purchase. While the

value placed upon the properties being acquired is greater

than the par value of the stock being issued to acquire

them the explanatory and qualifying comments of the

auditors are such as to be in nowise misleading.

The brokers also examined into the Trumble refining

process which Italo had an option to acquire subject to
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tests financed by Italo and conducted by Trumble and

considered it had favorable prospects. [R. p. 990.]

Brown also had a discussion with Trumble concerning his

process and secured a letter from him addressed to the

Italo Company. [R. p. 1006—Exhibit QQ.]

It appears from the record that Italo had an option to

purchase the Trumble patents to which reference is made

in the minutes of a meeting of the directors of the cor-

poration held August 17, 1928. [R. p. 244.] Robert

McKeon in his testimony [R. pp. 1175-1176] refers at

length to the experience of the company in testing Trum-

ble's process for commercial use and the result thereof,

stating that Italo still has whatever rights there were in

the patents.

In addition to examining the information available the

brokers considered that the company needed more repre-

sentative and experienced management and insisted that

John McKeon assume active charge. This McKeon was

willing to do at a later date but could not get away from

Richfield of which he was vice-president in charge of

production until some time later. In the meantime he

suggested associating ^^'illiam Lacy of Los Angeles whom
he regarded as *'a very good oil man" in the company and

asking him to serve as president. Upon investigation the

brokers considered the suggestion favorably. As testified

by Shingle [R. p. 912] Mr. Lacy was very prominently

identified with the business and public life of Los Angeles,

being head of the Lacy ^Manufacturing Co., a director of

the Farmers & Merchants Bank, a former president of

the Chamber of Commerce, head of the Community Chest.

Mr. Lacy was already somewhat familiar with Italo,

of which his brother-in-law, Fred V. Gordon, a former
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official of California Petroleum Corporation, was vice

president, and had, himself, subscribed $100,000 to the

Shingle Syndicate and had borrowed $300,000 for Italo

to meet the recent Graham-Loftus payment crisis. After

a careful examination he consented to assume the Presi-

dency which he did October 16, 1928. To show his faith

in the enterprise he wished to acquire a block of stock

and took an option from the Syndicate on 100,000 shares

of common which he later exercised and paid therefor the

sum of $100,000. ]\Ir. Lacy also wished to surround

himself with some of his business associates and brought

with him to the Board of Directors William Chapin, Fred

Keeler, Robert McLachlen and Hugh Stewart. Robert

McKeon at this time took charge of the field operations.

This was the picture developed in the examination of

the situation bv the brokers before interesting- themselves

in the financing. As Brown testified:

''About the middle of October, 1928, when Mr.

Lacy and the other members of the board of directors

were elected, I had and was receiving statements of

the auditors, including the earnings of the properties.

I had a long talk with Mr. Lacy in San Francisco,

on October 16th, the day he was inducted into office

as president, and he was highly enthusiastic over the

situation. He stated he had made an investigation

of the company on his own account, and likewise

Fred Gordon, who was a vice-president of the com-

pany, and formerly vice-president of the CaHfornia

Petroleum Company. The picture was about this:

The company, according to the statement of the

auditors of the properties they were acquiring were

earning about $354,000 a month in July; they had a

production of thirteen to fourteen thousand barrels
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of oil a day, practically all light oil, in the Los An-

geles basin, and some in the San Joaquin Valley.

They seemed to have assurance of good management

through Mr. Lacy. In addition to this it looked like

an extremely interesting speculative picture for the

development of an oil company of considerable size.

As a matter of fact, I think at that time it was the

9th, 10th, or 11th in size in California as a producer

of oil." [R. pp. 998-999.]

In support of the statements made to the investigating

brokers there is abundant evidence in the record as to

the then value of the properties acquired, particularly as

to the value and earnings of the McKeon and Graham-

Loftus properties which constituted the principal acquisi-

tions and which is fully set forth in the McKeon brief

on appeal, so that only a brief reference to these points

will be made here.

L. J. Byers, supervisor of accounting for the Italo

receiver at the time of the trial, testified [R. pp. .850-851]

that the McKeon properties for the two and a half months

period from the time they were taken over, October 15,

1928, to December 31, 1928, brought in a gross income

of $284,118.55 or net after operating expenses of $246,-

176.41. The Graham-Loftus properties netted $1,233,000

in 1928, but were acquired earlier. In 1929 the McKeon

properties netted $954,572.49 and the Graham-Loftus

properties $1,336,535.34.

A report to the Board of Directors [R. pp. 252-253]

by General Manager Robert McKeon shows gross income

for the first four months of 1929 from oil and gas of

$1,147,784.73 or an operating profit of $1,082,588.93,

produced from 194 wells.
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Government witness McLachlen, assistant secretary and

employed in the land department of Italo, testified:

"I was familiar with the holdings of the corpora-

tion. The company had approximately two hundred

producing wells distributed over approximately 40 to

50 parcels of land. It had approximately 2000 acres

of oil producing properties and approximately 40,000

to 45,000 acres of prospective oil properties. In New
Mexico we had approximately 23,000 acres of pros-

pective oil lands spread through approximately four-

teen different counties along a major trend of oil

fields that came in through Texas, through Mexico,

and on into the panhandle of Texas, which I would

consider prospective oil lands, and which was gen-

erally known among oil men as prospective oil lands."

[R. p. 230.]

Concerning the manner in which the brokers pools

handled the stock Shingle testified:

"A stock market operation is where you sell

through the medium of the stock exchange. You

don't know who buys the stock. It is a demand which

comes daily on the stock exchange for that stock.

We were not proposing to create a swelled or false

market price for the stock. We did not propose to

sell the stock directly to the public but only through

the stock exchange, and through stock exchange mem-

bers. The stock at that time was listed on the San

Francisco and Los Angeles Curb Exchanges." [R.

pp. 910-911.]
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In further reference to practices pursued in the stock

exchange operations Shingle testified:

"Those are not the men who actually sell the stock

over the counter. They sell the stock to pool mem-

bers. We do not know where the pool members sell

the stock; no one knows where they sell it. It is a

clearing house, like a bank clearing house. In other

words, we send a representative over to the Stock

Exchange and there is an order in there to buy 5000

shares of stock or 10,000 shares or 500 shares, and

there are probably sixty or seventy brokers on that

floor. There were probably 72 different representa-

tives on the floor. It is like any other commodity;

it is nothing but supply and demand. Somebody

wants to by 5000 shares and somebody wants to

sell 5000 shares. * h= * There is more distributing

among the brokers than selling stock. For instance,

during the month of December, 1928, we bought

something like 179,000 or 180,000 more shares of

stock than we ever really sold. As I remember it,

the prices fixed by the syndicate manager for sale

of the stock to the pool members fluctuated up for

each 500,000 share lot. One pool would sell to an-

other pool. The object of pools is to make profits,

but they might make losses. Pool A might sell to

pool B or to pool C and make a profit, and the pool

members would derive a portion of whatever profit

was made.

"So far as the market price is concerned, there is

not the slightest diiference between operations by a

pool and a single broker. The only difference is that

in a pool there are three or four or a half a dozen

acting in concert instead of one. In marketing stock

on the exchange there are certain brokers who have
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orders to buy and other brokers who have orders to

sell, and we sell stock only when there are more

people buying than there are selling. With this pool

that I had here, they simply had a contract with me

as syndicate manager to option some of this stock

that they knew they could get. Whenever there were

more sales on the exchange than buys, I got rid of

some of the syndicate stock. When other people

who had bought stock but wanted to sell it to our

pool, we had to buy that stock to maintain the market,

and then resell that stock when there was an oppor-

tunity again. The syndicate stock simply went out

as there was a surplus or excess demand over the out-

side supply, but of course the operators of the pool

are always interested in trying to keep the price at

a level. In that respect there is no difference between

a pool and a single operator. The only reason for

forming a pool is to get more people, to get more

money, to get more responsibility back of it." [R.

pp. 940-941-942.]

There is no evidence in the record that any of the

brokers engaged in the market operation solicited sales

through salesmen or otherwise and no evidence that they

circulated or mailed any prospectus or other written matter

or had anything whatever to do by suggestion or other-

wise as to the information mailed by Italo to its stock-

holders.

The only piece of written matter introduced into evi-

dence was a statistical summary of the Italo situation

prepared by Brown which, after preparation, was ap-

proved by Fred V. Gordon, Vice-President of the Com-
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pany. (Exhibit SS.) Concerning this matter Brown

testified

:

"In January, 1929, I came to Los Angeles and

spent two or three days around the company's of-

fices in getting general information. I had in mind

at that time two things. I wanted to give the

brokers who were interested what I found was a fair

picture of the actual condition of the company, and

also had in mind the financing of the company itself

for two to two and a half million dollars bond is-

sue. Mr. M. H. Lewis of M. H. Lewis & Com-

pany went over to the ofiice with me. I spent a

couple of days talking with the production depart-

ment, and on the financial end, getting figures and

facts together. I saw Mr. Lacy over there a num-

ber of times and talked with him about the condi-

tion of the company. He was very enthusiastic at

the time. The company had production then of

thirteen to fourteen thousand barrels, had about 12

sets of tools working drilling, only one of which was

what is known as wildcat, and were expecting larger

production. ]\Ir. Lacy said he didn't think any more

syndicate stock should be placed on the market at the

time. He thought the stock would be worth $3.00

to $4.00 a share. He had just exercised his option

at that time to buy 100,000 shares for $100,000. I

also talked to Mr. Fred Gordon and he was equally

enthusiastic, and was also enthusiastic over the east-

ern deal if it could be made on a proper basis.

"As a result of these conversations with Lacy and

Gordon I made some pencil memorandums and went

back and dictated this general memorandum and

took it back to the office and had Mr. Gordon go

over it as vice-president of the company and put his
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name on the top as his approval. This is a copy of

the statement that Mr. Gordon wrote his O. K. on."

[R. pp. 1008-1009.]

Government witness Byers testified regarding this

document

:

''Exhibit 300 in evidence is similar to the usual

forms used by brokerage houses for the purpose of

furnishing information concerning securities that

are hsted on a particular exchange, of which that

brokerage house may be a member, and in which

trading takes place. Such statistical information is

put out in forms similar to Exhibit 300 and left in

the brokerage offices for the information of any per-

sons who may come in with inquiries pertaining to

that particular security. So far as I know that is

all that was done with Exhibit 300. This other

document that you have handed me is identical with

Exhibit 300, except that it is put out by the firm of

Plunkett-Lilienthal & Company of San Francisco,

which firm were members of the San Francisco

Stock Exchange and the San Francisco Curb Ex-

change." [R. pp. 682-683.]

Distribution of McKeon Escrowed Stock.

While the McKeon appeal brief deals extensively with

the deposit in escrow and subsequent disposition of the

Italo stock received by McKeon Drilling Co. we feel that

some further facts should be presented in order to clarify

the position of Shingle, Brown & Co., Inc., which acted

as escrow holder and observed the directions of the Mc-

Keons in respect thereto.

The McKeon stock consisting of 3,440,000 shares of

common and 940,000 shares of preferred was deposited
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in escrow with Shingle, Brown & Co. October 26, 1928,

pursuant to the request of the brokers' pool to insure

against flooding the market with outside stock while they

were engaged in financing the Syndicate's obligations to

Italo. The written escrow instructions, calling for de-

posit for 90 days, directed to Shingle, Brown & Co., re-

cite: "The purpose of and consideration for such escrow

is the protection of the market operation in which you

are engaged." [Ex. 98; R. pp. 328-329.]

This stock was deposited by McKeon Drilling Co. as

its own property and held by Shingle^ Brown & Co. sub-

ject ovJy to tJic zvritten instructions of the officers and

agents of McKron Company. Government witness L. J.

Byers, former auditor for Shingle. Brown & Co., testified

[R. pp. 465-466] that he supervised the escrow in the same

manner as other trusts and escrows in the office of the

firm and that the disbursements therefrom were made pur-

suant to instructions from McKeon Drilling Co. On this

subject government witness Goshorn testified:

"From my examination of the escrozv record I

knozi' that that stock zvas held by Shingle, Brozvn

& Company solely as an escrozv holder to be dis-

tributed by it pnrsiiant to any instructions that were

received by it from the McKeon Drilling Company.

I found from my examination of the books and

records in evidence that the stock was distributed

pursuant to written order given either by the Mc-

Keon Drilling Company or one of the three McKeon
brothers, and that in each instance when any stock

was distributed out of that escrow it was done pur-

suant to written order and a receipt was taken there-

for." [R. p. 662.]
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Orders for current and future disposition of the Mc-

Keon stock were several in number and varied in purpose

and were as follows:

Direction November 13, 1928 [R. p. 348] to set aside

300,000 units for the Frederic Vincent & Co. settlement.

Pursuant to this order and by written direction Decem-

ber 12, 1928 [Ex. 104; R. p. 331] there was sold 46,819

shares of common and 66,819 preferred to Frederic Vin-

cent & Co. for $86,310.40 which was so done and the

proceeds paid to McKeon Drilling Co. On December 18

an additional 198,735 shares of common and 196,035

shares of preferred were deposited with Bank of Italy

to cover Frederic Vincent & Co.'s installment sales. Of

such deposit 125,000 shares of common and 125,000

shares of preferred were without cash consideration. The

remainder

—

7Z,72)S common and 71,035 preferred—was

sold to Frederic Vincent & Co. and pursuant to order of

McKeon Drilling Co. [Ex. 112; R. p. 334] the proceeds

received in February, 1929, distributed in equal fourth

parts to McKeon Drilling Co., E. Byron Siens, A. G.

Wilkes and Shingle, Brown & Co.

Direction November 21, 1928 [Ex. 102; R. p. 329]

to deliver 500 units to Maurice C. Meyers, Trustee, to

reimburse him for a like number of shares deposited in

Farmers & Merchants Bank for International Securi-

ties^ account.

Direction November 21, 1928, to sell sufficient shares

to net $125,000 to be paid to Italo to settle an old lease

account of the McKeons with Italo. This stock was not

sold as the brokers were then engaged in financing Italo

and the McKeons later settled with Italo by delivering to

it a block of stock of $125,000 market value. [Ex. 103:

R. p. 330.]
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Direction December 17, 1928 [Ex. 106; R. p. 332]

to deliver 250,000 shares upon termination of the escrow

to J. B. deMaria upon payment therefor for McKeon

account of $200,000. Of this amount $50,000 was re-

ceived by the escrow holder and paid to McKeon Drilling

Co., which later made its own delivery to and adjustment

with deMaria.

Directions December 22, 1928, to deliver stock at the

termination of the escrow as follows:

To Maurice C. Meyers, 62,500 shares preferred, 62,500

shares common. [Ex. 74; R. p. 296.]

To J. M. Perata, 62,500 shares preferred, 62,500

shares common. [Ex. 108; R. p. 333.]

To Paul Masoni, 62,500 shares preferred, 62,500

shares common. [Ex. 105; R. p. 331.]

To J. V. Westbrook, 25,000 shares preferred, 25,000

shares common. [Ex. 107; R. p. 333.]

To E. Byron Siens, 30,036 shares preferred, 34,362

shares common. [Ex. 109; R. p. 333.]

To Fred Shingle, 961,510 shares common. [Ex. 110;

R. p. 333.]

It was directed by McKeon Drilling Co. that when the

foregoing stock should be delivered the escrow holder

should secure from each recipient "a letter acknowledg-

ing receipt of such stock from us in consideration of

services in organizing, financing or otherwise promoting

the interest of the Italo Corporation of America."

Concerning the reasons for the foregoing language

Robert McKeon testified [R. p. 1158] that McKeon
Drilling Co. wanted some form of receipt that would

satisfy the income tax department when it became nee-
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essary to account for stock received and disbursed and

he adopted the form prepared by counsel in obtaining a

complete release from Frederic Vincent & Co. as shown

in Exhibit H.H.H.

The directions contained in Exhibit 110; R. p. 333,

supra, directed also the return to McKeon Drilling Co.

on expiration of the escrow of the balance of its stock

amounting to 1,860,573 shares of common and 309,110

shares of preferred.

All of the directions given, except as otherwise indi-

cated above, were complied with and the attention of the

court is especially called to the letter of accounting dated

April 26, 1929, directed to McKeon Drilling Co. and

signed by auditor L. J. Byers for Shingle, Brown & Co.

[Exhibit 123; R. pp. 354-355-356.]

An examination and analysis of the orders given and

the accounting made will show that if any conspiracy did

exist among other persons as clmrged in the indictment

whereby McKeon Drilling Co. was to receive only

2,000,000 shares of stock for its properties and 2,500,-

000 shares was to be distributed to other persons with-

out consideration, such a conspiracy was not within the

purview of Shingle, Brown & Co. as the escrow holder

as far as any relation of the amount of stock ordered

delivered without money consideration bears to 2,500,000

shares.

The stock so ordered issued without money considera-

tion includes the Meyers, Perata, Masoni, Westbrook,

Siens and Shingle stock, plus the 250,000 shares to Vin-

cent without cash consideration, plus three-fourths of the

144,770 shares placed in Bank of Italy for sale to Vin-
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cent with directions that three-fourths of the proceeds

should be paid to Siens, Wilkes and Shingle, Brown &
Co. This amounts to a total of 1,809,486 shares, includ-

ing 1,388,674 shares of common stock and 420,812 shares

of preferred stock.

Concerning the stock ordered to be delivered to Shingle,

its purpose, consideration and disposition, further refer-

ence will be made.

Brown testified [R. pp. 995-996] that he was given the

foregoing orders, dated December 22, 1928, on the day

they were made at Los Angeles and was told the reasons

for them—that Perata and Masoni were given stock be-

cause they were being moved out of official positions

which they had long held and their good will with a large

group of Italian stockholders was sought in connection

with John McKeon's plans to build a larger oil operation;

that the Westbrook stock was a personal matter between

John McKeon and Westbrook; that Meyers' stock was in

appreciation for his services as an attorney beyond any

means of cash compensation; that Siens' stock had to do

with personal relations of Siens and John McKeon who

were partners in some large real estate transactions and

in a horse breeding farm.

Brown also testified [R. p. 997] that the receipt of the

orders was the first information he had of such intended

distribution.

That the reasons for such distributions as told Brown

at the time the orders were given were the reasons in the

mind of John McKeon is testified at considerable length

by Mr. McKeon [R. pp. 1219-1226] to the effect that
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will and that of a large body of Italian stockholders in

respect to the proposed expansion of Italo, that stock and

money delivered to Siens were to finance John McKeon's

San Bernardino building operations and not for Siens'

personal benefit and that Meyers was given stock for his

work at the suggestion of Robert McKeon. He further

testified [R. pp. 1242-1244] concerning the stock dehvered

to Westbrook as a guarantee of a settlement of a money

controversy between Westbrook and Siens, which was

confirmed by Westbrook. [R. pp. 800-801.]

In a letter written March 11, 1929 [Exhibit 116; R. p.

336] to Shingle, Brown & Co., Robert McKeon com-

plains of a bill for $954.94 for revenue stamp transfer

charges, encloses a check for $400 "in payment for the

revenue stamps on the 2,000,000 shares that were actually

received by the McKeon Drilling Co." and adds ''as you

are aware the balance of the stock was placed in the name

of the McKeon Drilling Co. only for the convenience of

other interested parties. Each party interested should

pay for the stamps used on that proportion of the stock

which he received."

The statement in the letter 2,000,000 shares received by

McKeon Drilling Co. bears no comparable relation to the

directions given the escrow holder for disposition of stock

and the accounting therefor in Exhibit 123 [R. pp. 354-

355-356] and Shingle without reading its contents ordered

the payment to settle a controversy, which had been going
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on for some time between Byers as auditor for Shingle,

Brown & Co. and Thackaberry as secretary of McKeon

Drilling- Co. See Exhibits 111, 115, 116 and 117. On

this matter Shingle testified:

"With respects to Exhibit 111, 115, 116 and 117,

I have seen those letters before. They refer to ex-

penses on stamp taxes for stamps on the McKeon
stock and the amount of the bill was some nine hun-

dred odd dollars, and the reference to the stock being

transferred was the transfer from the McKeon
escrow stock in accordance with the request that

Horace Brown brought to me in December. On
March 11, 1929, the date of Exhibit 116, Horace

Brown was not in San Francisco. I wrote 'O. K.,

F. S.' on Exhibit 116. The circumstances of the

receipt of Exhibit 116 and my putting 'O. K., F. S.'

on there are as follows: There had been a contro-

versy between Bob McKeon and our office over the

stamps. I knew of the existence of those letters, and

one day Mr, Byers came into my office and told me
that he had just received a check from the McKeon
Drilling Company for a part of those stamp taxes,

and that they were still complaining that they should

not pay them all, so he told me the amount in dispute

was around about $500, and I said, 'All right, O. K.,

go ahead and pay it,' and I remember putting that on

there. I do not have any recollection of reading the

letter. The first time I recall seeing it was when it

was put in evidence here. I know nothing now and

did not know anything about the representation or the

contents of that letter other than the fact that it re-

cited a remittance of $400, and kicking about the bal-

ance of it when I O. K/d it." [R. pp. 925-926.

J
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Brown testified regarding this matter

:

"I never saw Exhibit 116 until it appeared in the

court room. I did not have any knowledge or in-

formation in March, 1929, that the McKeon Drilling

Company stock, amounting to 2,500,000 shares, had

been distributed to other persons. On the contrary,

it was around 2,000,000 shares or less, as far as our

escrow instructions went." [R. p. 1012.]

Robert McKeon testified at considerable length concern-

ing his reasons for writing the letter and the language

adopted by him therein [R. pp. 1153-1156] to which at-

tention is respectfully called.

Shingle-Brown Compensation.

In respect to the 961,510 shares of common stock di-

rected to be delivered to Fred Shingle upon termination of

the escrow. Brown w^as advised when handed the order

upon Shingle, Brown & Co., that the stock was to be

placed at the direction of A. G. Wilkes to be used by him

for compensating Shingle, Brown & Co. and for further

use by him in working out John McKeon's plans for a

larger oil company. Upon receipt of the instructions

Shingle consulted with Wilkes and was told that the latter

intended to use some 112,500 shares to keep Vice-President

Gordon interested in the new company and for Howard

Shores and that thereafter Shingle should keep half of

the stock and Wilkes would use the other half. Shingle

thereupon reduced the understanding to writing [Exhibit

110; R. p. 344] and at the termination of the escrow re-

ceived for himself and the members of his firm approxi-

mately 450,000 shares of common stock.
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It zvill be remembered that Shingle and Brozvn are not

charged in the indictment and are in fact specifically ex-

cluded from any charge that they participated in any

secret agreement relating to the issuance of the McKeon

stock. That Shingle and his firm gave valid consideration

for the stock received by Shingle is affirmatively shown

by the record and stands undisputed by any evidence

therein.

With a desire to repeat as little as possible facts set

forth in the McKeon brief it will be necessary to go back

to the period immediately following September 20, 1928,

when Frederic Vincent «& Co. having fallen down on their

contract to provide funds, $600,000 was borrowed by

Shingle, Lacy, John McKeon and others to meet a crisis

in Italo financing and Shingle and Brown were urged by

John McKeon and Wilkes to devise means of saving the

situation.

In this crisis John McKeon, who had guaranteed the

payment of the $600,000 in notes and testified [R. pp.

1210-1211] that he felt responsible for around 75 per cent

of the money in the syndicate told Brown [R. p. 986] "if

we could do so he would see we were not sorry for it,"

and that Wilkes also joined in such assurance, concerning

which Brown testified:

"Our conversations with Mr. Wilkes were along

the same lines, asking us if we would get together on

this thing. He said if we would he would see that

we were substantially rewarded somewhere along the

line for our services, if we could pull this thing

through." [R. p. 989.]
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On this subject Shingle testified:

"Prior to that time Wilkes told us that if we would

get into the matter he would see that we would be

compensated, so that we had that assurance from

both John McKeon and Wilkes." [R. p. 911.]

Confirming this fact John McKeon testified

:

"Shortly prior to October 16, 1928, at the time I

told Wilkes to settle with Vincent, I also told him to

use what stock was necessary to get stronger finan-

cial firms in to handle the situation. I told him I

would go on that as far as we had to go to get that

support." [R. p. 1216.]

Wilkes testified:

"About the time the brokers agreed to take on the

financing of the company, Jack McKeon told me that

I could tell Shingle and Brown that if they took hold

of the situation and cleaned it up and got these prop-

erties paid for and got the company in financial shape

and raised the three and a half million dollars that

was necessary that he would see that they got some

compensation." [R. p. 735.]

And in connection with his testimony that he and his

brother Raleigh had agreed to permit John McKeon to

use stock received by McKeon Drilling Co. for various

purposes, Robert McKeon testified:

'With reference to reimbursing Shingle-Brown for

their efforts which had been made and were to be

made in regard to this other financing, I don't believe

at that time there had been any definite amount of

stock agreed up (on) at least I have not heard of any

definite amount. To some extent they were to re-

ceive some of the stock." [R. pp. 1147-1148.]
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While it was agreed by all persons testifying in rela-

tion thereto that no definite amount of compensation had

been agreed upon it is clear that such assurances were

given and that Shingle and Brown did organize the

brokers' pool which carried the syndicate financing of

Italo to a conclusion.

At about this time John McKeon and Wilkes were

laying plans for the further expansion of Italo to include

other large producing companies to be financed by east-

ern capital which Wilkes had contacted in New York

during his visit in August and September and John Mc-

Keon who was preparing to leave Richfield was to head

the consolidated corporation. John McKeon thereupon

made arrangements with his brothers, Robert and Raleigh,

to use up to 2,500,000 shares of Italo stock belonging to

McKeon Drilling Co. in any manner he saw fit to advance

his plans. [R. p. 1147.]

Shingle and Brown at this time were called upon for

further services in connection with this proposed financ-

ing. Shingle testified [R. pp. 918-919] that the subject

was first called to his attention late in October or Novem-

ber, 1928, when a Mr. De Shadney, representing eastern

financial interests, came to the coast to examine into the

proposed transaction. The deal contemplated the acquisi-

tion of various important properties aggregating about

$30,000,000 and as a part of the financing it was pro-

posed to issue $10,000,000 of bonds of which it was essen-

tial that western brokers should handle half but without

participation in a stock bonus which the eastern under-

writers expected to exact. Shingle and Brown agreed to

handle $5,000,000 of the bonds, as confirmed by their

own testimony, that of Wilkes [R. p. 736] and John
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McKeon [R. p. 1235]. Discussions of plans concerning

the formation of the larger company continued through

several months, Shingle and Brown taking a part therein

and maintaining their agreement to assist in the financing.

The first compensation received by Shingle, Brown &

Co. was December 14, 1928, when McKeon Drilling Co.,

having received a check for $86,310.40 from the sale of a

block of stock to Frederic Vincent & Co., gave them a

check for one-fourth the amount, concerning which Brown

testified [R. p. 1003] he was told by Robert McKeon it

was a part of his appreciation for what Shingle, Brown

& Co. had accomplished.

The syndicate, through the efforts of Shingle and

Brown in organizing the brokers' pools, settled its obliga-

tions to Italo under its stock purchase contract December

20, 1928, and on December 22, 1928, Brown was given

the instruction of the McKeons regarding the 961,510

shares to be placed at the disposition of Wilkes. Shingle

[R. pp. 919-920] testified that in respect to this stock

Wilkes told him it was to be employed where he thought

best to further the big deal which he believed to be near

consummation and that his division of the stock with

Shingle was for what Shingle had done in the financing

of Italo through the brokers' pools and for his commit-

ment to take $5,000,000 bonds of the proposed new com-

pany.

Brown testified [R. pp. 1004-1005-1006] that the Mc-

Keons had told him this block of stock was to be placed

at the direction of Wilkes to be used by him in compen-

sating Shingle, Brown & Co. and in forwarding the

McKeon Oil Co. picture; that in arranging a division of

the stock Wilkes ''told us at the time that the stock was
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in compensation for the services we had performed in

getting- this deal through when it looked very bad and also

for and standing in Hne for the larger picture" and fur-

ther testified

:

"I had had no prior definite arrangement with any

one of the McKeons or Mr. Wilkes that we were to

receive any definite amount of compensation for the

services Shingle, Brown & Company rendered in con-

nection with straightening out the financial matters

of the Italo Petroleum Corporation of America. At

the time of this conversation with Mr. Wilkes, we

had already agreed with Mr. De Shadney, Mr. Pass

and given Mr. Wilkes our assurance that we would

stand by on the bond financing of the eastern pic-

ture, v.-hich they had told us might run as high as

ten million dollars, and we would be expected to

handle about half of it on the coast. I considered

that the stock which we received from the McKeons

was compensation for what we had done in the past

and what we were to do in the future. I considered

the compensation very substantial, but it represented

about ten per cent of the McKeon Drilling Company's

stock, which I did not consider an excessive cut in

consideration of what we had done and were prepared

to do." [R. pp. 1005-1006.]

John McKeon, who directed the disposition of the stock,

testified

:

"With reference to the entries on Exhibit 297

showing approximately 450,000 shares of common
stock going to Shingle, Brown & Company out of the

McKeon escrowed stock, / figured that Shingle,

Brown & Company were very zvell entitled to it, he-

cause I realised that if it had not been for the as-

sistance of Brown and Shingle in September or early
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in October that our zvhole project would have col-

lapsed, and I realised at that time that Italo stock,

unless the financial program was worked out, wasn't

worth anything, that it would be selling for ten cents

a share or less I realised all of those things at the

time I agreed to give them the stock. That was at

the time I agreed to use the stock and settle with

Vincent. I agreed to it as an inducement to the other

brokers. There was no specification as to the amount

of stock they were to receive, and we all figured that

it would be a very hard job, and nobody contemplated

that the money would come into the syndicate and

that the sale of stock would be as rapid as it was.

We contemplated that we had a year's or a half year's

work ahead, and they completed it in approximately

sixty days. That was after the company was re-

organized and Mr. Lacy put in and the stock went

overnight.

*T also knew in December, 1928, that Shingle,

Brown & Company had verbally agreed that they

would finance one-half of the $10,000,000 bond issue

that was then proposed and that agreement was all

made and entered into before I decided how much

stock I was giving them." [R. pp. 1234-1235.]

The projected eastern deal made further progress and

Shingle and Brown kept in touch with it. Early in 1929

the proposed deal, called for cash requirements of

$15,500,000 and stock to the amount of $19,750,000 as

indicated by a telegram sent to Palmer & Co. [Exhibit

R. R.; R. pp. 1007-1008.] This was followed by a visit

to the coast of a Mr. Lyons representing Palmer & Cc.

to whom Shingle and Brown offered their further pledge
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to handle $5,000,000 bonds of the new company and con-

cerning which Brown testified:

"Mr. Lyons had told me in the presence of Jack

McKeon and A. G. Wilkes in Los Angeles that there

was no question at all about the deal going through,

and Jack McKeon was going east with him and it

would be closed up very quickly. He indicated the

amount of the bond issue would be determined, that

they would handle $10,000,000 in bonds, and I told

him we could handle about half of them on the coast.

"With respect to Shingle, Brown & Company re-

ceiving any portion of the stock bonus that was to be

issued to the eastern bankers for the financing of the

bond issue, I told him I presumed the eastern bankers

would want the stock bonus. I asked him if we

would have any interest in that and he said no, that

the eastern bankers would handle that entirely back

there, that we could handle some of the bonds. We
had already been compensated and I said we would

do so to the limit of our ability.

"In order to get in a financial position to handle

these bonds we sold stock over a period of three

months ourselves, a few thousand shares at a time

so as not to disturb the market, and placed ourselves

in a financial position to handle the bonds." [R. p.

1010.]

Shingle [R. pp. 920-921-922] also testified at length

regarding the further progress of the eastern deal, the

continued commitment of his firm to take $5,000,000

bonds, and the sale over a period of the stock received by

him in order to get in a position to carry them.
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For reasons connected with increasingly critical times

leading up to the market crash of the fall of 1929 the

projected deal was not consummated and Shingle testified

:

"The McKeon deal did not go through and we

didn't give back the 450,000 shares because we had

performed a pretty good service and saved this com-

pany once, and I think that compensation was given

to us for that, probably more or as much anyway as

standing by and helping finance in the future. We
would expect pay for something we did and we didn't

get paid until after we had done the job."
f
R. p. 935.]

It appears from the record that from all transactions

hereinabove stated Shingle, Brown & Co. received $578,-

260.03 which government accountant Goshorn described

on his charts and in his testimony as bonus as without

consideration and as net income. In cross-examining

Goshorn, counsel for Shingle and Brown, asked:

''Now, do you know from an examination of any

of these books and records in evidence that during

the year 1929 that the detailed earnings of Shingle-

Brown were $1,229,692.09; that after deducting their

expenses, operating expenses and other expenses, it

left a net profit for that year of $397,840.29." [R. p.

664.]

The government counsel objected and the court refused

to permit cross-examination tending to show the value of

services performed as to expense incurred by Shingle,

Brown & Co. in gaining such compensation. [R. pp. 664-

670.]

In cross-examinination of Goshorn, recalled by the gov-

ernment as a rebuttal witness [R. pp. 1255-1256], coun-
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sel for Shingle and Brown again endeavored to bring out

that the transactions were part of many large business

operations of Shingle, Brown & Co. in the year 1929 and

did not reflect net profit to which the court sustained the

objection of government counsel.

Twelfth Count Letter.

As previously stated Shingle and Brown were both con-

victed only on count 12 of the indictment which alleges

that, for the purpose of executing a scheme and device to

defraud Italo and its stockholders, Shingle mailed a letter

at San Francisco addressed to O. J. Rohde.

In considering what part this letter could possibly play

in the execution of any scheme or device whatever, it must

he recalled that Shingle and Brozmi are clearly excluded

in the charges contained in the indictment and bill of

particnlars zvith any participation in the transaction by

zvhich McKeon Drilling Co. sold its properties to Italo

at an alleged excessive price and subject to a secret agree-

ment to diiide a portion of the proceeds zvith those zvho

caused the transaction. They zvere acquitted by the jury

on the 15th connt zvhich generally charges a conspiracy

in relation to the distribution of the McKeon stock.

The relation of the syndicate to Italo is shozvn by the

evidence, zvhich is undisputed, to be that of a purchaser

of a block of halo's stock, bought and paid for at a fair

net price, the syndicate in every way performing its obli-

gation to Italo, If, as charged, and as fully supported by

evidence, Shingle and Brown had no part in devising the

McKeon transaction the syndicate could not have been a

part of such a scheme as far as they were concerned.
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The syndicate completed its payments to and received a

complete acquittance of its obligations from Italo Decem-

ber 20th, 1928, and on that date became the owner and

holder of all the unsold stock placed in escrow subject to

the fulfillment of such obligations. Thereafter the syn-

dicate was simply a stockholder of Italo, accountable

only to its members and to no other person, firm or cor-

poration.

The letter of Shingle to Rohde, a member of the syndi-

cate, is dated January 23, 1929, a month after the con-

clusion of the syndicate's business zvith Italo, and in full

is as follows:

"Dear Mr. Rohde:

"In reference to your participation in the Italo

Syndicate, it is impossible at this time to state defi-

nitely when you can be paid out in full, but I am

liquidating as fast as the market will warrant, and

am in hopes that everything can be accomplished be-

fore many more months pass.

"As regards profit in the deal, this also is hard to

estimate until further liquidation is accomplished.

"As soon as anything transpires of interest to par-

ticipants I will immediately advise you.

"Very truly yours,

"Fred Shingle,

"Syndicate Manager."

[R. p. 581.]
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This letter is in reply to a letter from Rohde to Shingle

dated December 29, 1928, in which Rohde acknowledges

receipt of the repayment of a portion of his subscription

and inquires when further payments will be made. [Ex-

hibit 288; R. p. 580.

j

Shingle's letter contains no representations whatever

concerning Italo and relates entirely to the business affairs

of the syndicate zvith a syndicate member.

Witness Rohde testified [R. pp. 577-583] that he sub-

scribed $5000 to the syndicate at the suggestion of

E. Byron Siens. He received a receipt therefor and a

copy of the Syndicate Agreement. He received a letter

dated December 21, 1928, signed Fred Shingle, Syndicate

Manager, by L. J. Byers, stating that the syndicate had

discharged its entire obligation to Italo, enclosing a check

for $1750, and advising him further funds would be for-

warded when available. [Exhibit 288; R. pp. 580-581.]

To this letter Rohde replied, making the inquiry which

prompted Shingle's reply in the form recited.

Dated January 31, 1929, and March 7, 1929, Rohde

received form letters enclosing further cash distributions

to members of the syndicate. [Exhibit 289-290; R. p.

582.]

Dated July 10, 1929, Rohde received a form letter

signed Fred Shingle, Syndicate Manager, by Horace J.

Brown, extending the term of the syndicate, which is the
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letter set forth in the 13th count of the indictment upon

which appellants were acquitted.

Dated January 4, 1930, Rohde received a letter advis-

ing him of the conclusion of the syndicate, enclosing a

copy of an audit of the syndicate affairs by Lybrand, Ross

Bros. & Montgomery, and pursuant to its instructions

called at the Farmers & Merchants Bank and received an

additional cash distribution and his ratable share of the

Italo stock held by the syndicate.

There is nothing in witness Rohde's testimony of criti-

cism or complaint of the conduct of the syndicate and

nothing to show that anything concerning it was mis-

represented to him. He testified that he went into the syn-

dicate thinking he would profit thereby.

None of the seventy-odd subscribers to the syndicate

were produced by the government to complain of the

conduct of the syndicate or to impugn the motives of

Shingle, its manager. The indictment does not allege any

scheme to defraud syndicate m,embers, but merely that the

syndicate members, of which Rohde was one, were guilty

of fraud because they expected to make a profit from

syndicate operations.

In what manner th6 letter written by Shingle to Rohde,

exclusively concerning syndicate affairs and made the

subject of count 12 on which both Shingle and Brown

were convicted, could have been mailed to execute a

scheme and artifice to defraud Italo and its stockholders

does not appear from the evidence.
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Officers and directors of Italo who were subscribers to

the syndicate inckided Perata, Masoni, Siens, Gordon,

Lacy, De Maria, RolandelH, Tomassini, Pizzi, De Pauli,

OuilHci, Keeler, Chapin and Stewart.

Although the indictment charges the syndicate as a

part of a scheme to defraud Italo and specifically refers

to the connection therewith of officers and directors of

the corporation, it should be observed that directors Gor-

don, Lacy, Rolandelli. Pizzi, De Pauli, Quillici, Keller,

Chapin and Stewart were not indicted; that deMaria was

dismissed at the conclusion of the government case on mo-

tion, of the government ; that Tomassini was dismissed by

order of the court at the conclusion of the defense case

and that Perata and Masoni were convicted only on the

15th or conspiracy count.

In view of these facts it does not appear that the syndi-

cate operation was considered by either court or jury as a

part of any scheme to defraud and further supports the

contention of appellants Shingle and Brown as shown by

the record that a letter written by Shingle alone solely in

reference to the affairs of the syndicate and made the

basis of count 12 upon which both Shingle and Brown

were convicted could not have been in execution of any

scheme or device to defraud.



SPECIFICATION OF ERRORS

I,

The court erred in overruling appellants' demurrer

to and in denying their motions for directed verdicts

of not guilty and that judgment be arrested upon the

twelfth count of the indictment, made upon the

ground that the twelfth count did not allege facts

sufficient to constitute a public offense within the

jurisdiction of the United States District Court for

the Southern District of California.

This specification of error is based upon the error of

the court in overruling appellants' demurrer to the twelfth

count [Assignment of Errors Nos. 1, 5 and 6, R. pp. 1391

to 1392 and R. p. 138], in denying appellants' motion for

a directed verdict of not guilty [A. E. 17, R. p: 1403 and

R. p. 690] and in denying appellants' motion in arrest of

judgment [A. E. 14 and 15, R. pp. 1357 and 1403].

II.

The court erred in instructing the jury that appel-

lants could be convicted under the twelfth count of

the indictment by finding "that the defendants on

or about the 23rd day of January, 1929, for the pur-

pose of executing the scheme described placed in the

United States Post Office in San Francisco, a post-

paid envelope addressed to O. J. Rohde at Los Ange-
les, California, containing a certain letter dated Jan-

uary 23, 1929, and which has been admitted in

evidence as Exhibit No. 234." (A. E. 99.) [R. pp.

1531-2.]
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III.

The court erred in instructing the jury "that the

person guilty of its violation must first devise or in-

tend to devise a scheme or artifice to defraud or to

obtain money or property by means of false or fraudu-

lent pretenses, representations or promises, and sec-

ondly, for the purpose of execution such scheme or

artifice or attempting so to do, place or caused to be

placed any letters, circulars, or advertisements in the

post office to be sent or delivered by the post office

establishment." [R. p. 1280.]

IV.

The court erred in instructing the jury as follows:

If you find from the testimony introduced in this case

that the letters in question passed through the mail,

and that they were placed in the mails by the agents

or clerk of the defendants, acting within the scope of

their employment and in the usual course of busi-

ness, the defendants caused the letters to be placed

in the post office to be sent or delivered, within the

meaning of the mail fraud statutes. [A. E. 102; R.

pp. 1533-1534. Exceptions p. 1327.]



V.

The court erred in admitting in evidence against

appellants Shingle and Brown, over their objections

and in violation of the allegations of the indictment

and the bill of particulars, the testimony of the

witness Goshorn, the summary prepared by him,

Exhibit No. 297, and the books and records upon

which said testimony and exhibits were based for the

purpose of proving that these appellants were parties

to an alleged "secret arrangement and agreement" to

receive as "secret profits" a part of the stock consid-

eration paid by Italo for the McKeon Company's as-

sets and the proceeds from the sale of said stock.

This specification of error is based upon Assignments

of Error Nos. 47, 47-a, 47-b, 47-c, 47-d; R. pp. 1447 to

1460, the evidence being contained in the Bill of Excep-

tions, R. pp. 589-608.

VI.

The court erred in failing and refusing to instruct

the jury, as requested by appellants Shingle and

Brown, that the jury was not to consider any evidence

as proving that said appellants had knowledge of or

participated in transactions when they were excluded

from such participation in the indictment and bill of

particulars.

This specification of error is based upon the refusal

of the court to give a series of instructions requested

by appellants Shingle and Brown with respect ( 1 ) to the

nature and effect of the bill of particulars as restricting the

proof of the government, and (2) to the consideration
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of evidence with respect to appellants as to transactions

and those "parts'' of the scheme to defraud when the

indictment and bill of particulars specifically excluded them

from knowledi^e of or participation therein.

All of said requested instructions were refused and

exceptions taken. [R. p. 1304.] Such refusals are the

basis of the following Assignments of Error:

1. Requested instructions as to general effect of

Bill of Particulars. (Assignment of Error No. 70.)

[R. pp. 1404-5.]

2. Requested instructions to the effect that

Shingle and Brown were excluded from participation

in organization of Italo-American and Italo-Pete

and the control of said corporations. (Assignments

of Error Nos. 71, 72, 73.) R. pp. 1505-7.]

3. No evidence that Shingle and Brown received

a bonus from Italo-Pete for participating in the

$80,000 loan. (Assignment of Error No. 74.)

[R. p. 1507.]

4. Shingle and Brown excluded from causing the

execution of the Italo-Brownmoor contract and

issuance of stock for the Brownmoor assets. (As-

signments of Error Nos. 75, 76 and 77, 7S.) [R.

pp. 1507-1510.]

5. Shingle and Brown excluded in indictment

and bill of particulars from participation in the pur-

chase by Italo of the McKeon assets, viz.

:

(a) Did not cause execution of Italo-McKeon

contract. (A. E. No. 79.) [R. p. 1511.]

(b) No dealings with the Corporation Com-

missioner. (A. E. No. 80.) [R. pp. 1511-

1512.]



(c) Shingle and Brown not parties to "secret

arrangement and agreement" for distribu-

tion among defendants of 2,500,000 shares

of stock received by McKeon Company

from Italo. (Assignment of Error No. 36.)

[R. p. 1435.] [R. pp. 319-321.] (As-

signments of Error Nos. 81 and 82.) [R.

pp. 1513-1514.]

(d) No participation by Shingle and Brown in

receiving, selling, or profiting from sale of

stock "received . . . under said secret

arrangement and agreement." (Assign-

ment of Error No. 83.) [R. p. 1514.]

The instructions with respect to the effect of the bill

of particulars on the indictment which were requested,

refused and exceptions taken [R. 1304-1313] and which

are hereinabove referred to and epitomized are as follows

:

[A. E. 70; R. 1504] : "You are instructed that a

bill of particulars has been furnished to the de-

fendants in this case, by order of this court. The pur-

pose of a bill of particulars is to advise the court, and

more particularly the defendants, of what facts, in

more or less detail, the defendants will be required

to meet upon the trial of a case, and the Government

is limited in its evidence to those facts so set forth in

the bill of particulars, as having been done or com-

mitted by any particular defendant. When furnished

a bill of particulars it concludes the rights of all

parties to be affected by it, and the Government in

this case must be and is confined to the particulars

they have specified in the bill of particulars as hav-

ing been done or said by any of the particular de-

fendants. The mere fact, however, that the Gov-
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eminent states in the bill of particulars that any par-

ticular defendant or defendants did engage in any of

the transactions therein alleged is not to be considered

by you as any evidence whatsoever that such de-

fendant or defendants did engage in such transac-

tion; but it must be proven by the evidence to your

satisfaction beyond a reasonable doubt that such de-

fendant did knowingly participate in such transac-

tion.

However, the Government is limited and restricted

in its evidence to the particulars specified in the bill

of i)articulars and is not permitted to prove that any

defendant or defendants not named in the bill of par-

ticulars as having engaged in a particular transaction

did engage therein. In other words, the effect of the

bill of particulars in this regard, is that the Govern-

ment says that under the evidence the particular de-

fendant did not engage in the particular transaction

not specified as having been engaged in by him."

[A. E. 71; R. 1505]: "You are instructed that

there is no evidence in this case, that the defendants,

Fred Shingle, Horace J. Brown, or Axton F. Jones, or

either or any of them, had knowledge of, or partici-

pated in the organizing of the Italo American Pe-

troleum Corporation, or participated in the issuing, or

selling, of the capital stock of the said Italo American

Petroleum Corporation."

[A. E. 72; R. 1506]: "You are instructed that

there is no evidence in this case that the defendants,

Fred Shingle, Horace J. Brown, or Axton F. Jones,

or either or any of them, organized, or caused the

organization of, the Italo Petroleum Corporation of

America, or that they issued, or caused to be issued,

the capital stock of the said Italo Petroleum Corpora-

tion of America."
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[A. E. 74; R. 1507]: ''You are instructed that

there is no evidence in this case that the defendants,

Fred Shingle, Horace J. Brown, or Axton F. Jones,

or either, or any of them, on or about May 16, 1928,

loaned to the Italo Petroleum Corporation of America

the sum of $80,000; nor is there any evidence that

they, or either of them, received, from the Italo Pe-

troleum Corporation of America, a bonus for the

making of a loan of $80,000 to the said Italo Pe-

troleum Corporation of America."

[A. E. 75; R. 1508]: "You are instructed that

there is no evidence in this case that the defendants,

Fred Shingle, Horace J. Brown, or Axton F. Jones,

or either or any of them, caused the Italo Petroleum

Corporation of America to enter into an agreement

for the purchase of the assets of the Brownmoor Oil

Company. There is no evidence that they knew what
the terms or provisions were that were to be con-

tained in any agreement between the said Italo Pe-

troleum Corporation of America and the said Brown-
moor Oil Company or what consideration the Italo

Petroleum Corporation of America agreed to pay for

the assets of the Brownmoor Oil Company."

[A. E. 76; R. 1508]: "You are instructed that

there is no evidence in this case that the defendants

Fred Shingle, Horace J. Brown, or Axton F. Jones,

or either or any of them, at any time filed or caused

to be filed with the Corporation Commissioner of the

State of California any application or applications for

a permit or permits for the issuance to the Brown-
moor Oil Company, or the stockholders of the Brown-
moor Oil Company, of any of the stock of the Italo

Petroleum Corporation of America, agreed by the

Italo Petroleum Corporation of America to be paid

by it as a part of the purchase price of the assets of
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the Brownmoor Oil Company. There is no evidence

that they, or either or any of them, had knowledge

of, or participated in, any of the transactions had be-

tween the Italo Petroleum Corporation of America,

and the Brownmoor Oil Company, or between either

of said corporations and the Corporation Commis-

sioner of the State of California respecting the pur-

chase by the Italo Petroleum Corporation of America

of the assets of the Brownmoor Oil Company."

[A. E. 17 \ R. 1509] : 'That there is no evidence

in this case, and you are not to consider any evidence

in this case, as proving or tending to prove, that the

defendants Fred Shingle, Horace J. Brown, or Axton
F. Jones, or either or any of them, were directors of

the Italo Petroleum Corporation of America, or that

they caused the Italo Petroleum Corporation of Am-
erica to enter into an agreement with the Brown-
moor Oil Company providing for the purchase of the

assets of the Brownmoor Oil Company by the Italo

Petroleum Corporation of America or that they

caused the Italo Petroleum Corporation of America

to issue 600,000 shares of its preferred or 600,000

shares of its common capital stock as a part of the

purchase price to be paid for the said assets of the

Brownmoor Oil Company ; or that they filed or caused

to be filed with the Commissioner of Corporations of

the State of California, an application for a permit

to issue said 600,000 shares of the preferred or,

600,000 shares of the common capital stock of the

said Italo Petroleum Corporation of America, as a

part of the purchase price to be paid for the said

assets of the Brownmoor Oil Company."

[A. E. 79; R. 1511]: "There is no evidence in

this case, and you are not to consider any evidence in

this case, as proving or tending to prove that the
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defendants Fred Shingle, Horace J. Brown, or Ax-
ton F. Jones, or either or any of them, caused the Italo

Petroleum Corporation of America to enter into an

agreement with the McKeon Drilling Co., Inc., by

the terms of which the Italo Petroleum Corporation

of America agreed to purchase or did purcha.se cer-

tain assets of the McKeon Drilling Co., Inc., or that

they or either of them caused said agreement to pro-

vide that an excessive consideration should be paid

for said assets; or that they caused the issuance of,

or the delivery to, the McKeon Drilling Co., Inc., of

4,500,000 shares of the capital stock of the Italo

Petroleum Corporation of America as a part of the

consideration to be paid for said assets of the Mc-
Keon Drilling Co., Inc."

[A. E. 80; R. 1512]: "You are instructed that

there is no evidence in this case, and you are not to

consider any evidence in this case, as proving or tend-

ing to prove that the defendants Fred Shingle, Horace

J. Brown, or Axton F. Jones, or either or any of them,

should, or that they did apply to the Commissioner
of Corporations of the State of California for a per-

mit to issue stock of the Italo Petroleum Corpora-
tion of America for the purpose of acquiring or pur-
chasing the properties of various companies, including

the properties of the McKeon Drilling Co., Inc.; there

is no evidence that they, or either or any of them,
should, or that they did, represent to the Commis-
sioner of Corporations of the State of California in

making said application, that the Italo Petroleum Cor-
poration of America, had made an agreement with the

McKeon Drilling Co., Inc., to issue or deliver to the

McKeon Drilling Co., Inc., 4,500,000 shares of the

capital stock of the Italo Petroleum Corporation of
America as a part of the purchase price to be paid
by it for the said properties of the McKeon Drilling
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Co., Inc.; there is no evidence that defendants, Fred

Shingle, Horace J. Brown, or Axton F. Jones, or

either, or any of them at the time said application

was liled with the Corporation Commissioner of the

State of California, knew or intended that the Mc-

Keon Drilling Co., Inc., should or that it did receive

only 2,000,000 shares of the said stock of the Italo

Petroleum Corporation of America issued as a part

of the purchase price for the assets of the McKeon

Drilling Co., Inc."

[A. E. 81 ; R. 1513] : "You are further instructed,

in accordance with the foregoing rules respecting the

effect of bills of particulars, that there is no evidence

in this case, and you are not to consider any evidence

in this case, as proving or tending to prove that the

defendants, Fred Shingle, Horace J. Brown, or Axton

F. Jones, or either, or any of them, had any secret

arrangement or agreement either among themselves or

with any of the other defendants whereby they or

any of the defendants, were to receive back, or did

receive back, from the McKeon Drilling Co., Inc.,

2,500,000 shares of the capital stock of the Italo Pe-

troleum Corporation of America, issued by that com-

pany as a part of the purchase price for certain

assets of the McKeon Drilling Co., Inc., either with-

out the knowledge or consent of the stockholders of

the Italo Petroleum Corporation of America, or with-

out giving any consideration therefor."

[A. E. 82; R. 1514] : "You are further instructed

that there is no evidence in this case, and you are not

to consider any evidence in this case, as proving or

tending to prove, that the defendants Fred Shingle,

Horace J. Brown, or Axton F. Jones, or either or

any of them, were parties to or had knowledge of any

secret arrangement or agreement, if any there was,



whereby any defendant in this case was to receive back

from the McKeon Drilling Co., Inc., all or any part

of the 2,500,000 shares of the capital stock of the

Italo Petroleum Corporation of America issued as a

part of the purchase price for certain assets of the

McKeon Drilling Co., Inc."

[A. E. 83; R. 1514]: "In accordance with the

rules stated to you with respect to the effect of bills

of particulars, you are further instructed that there

is no evidence in this case, and you are not to consider

any evidence in this case, as proving or tending to

prove, that the defendants, Fred Shingle, Horace J.

Brown, or Axton F. Jones, or either or any of them,

should, or that they did sell, or cause to be sold to

some of the persons designated in the indictment, as

the persons to be defrauded, any stock of the Italo

Petroleum Corporation of America, received by them

from the McKeon Drilling Co., Inc.; or that any such

stock was sold by them, if any was sold, was sold

pursuant to any secret arrangement or agreement

to which they were parties or of which they had

knowledge."

[A. E. 84; R. 1515]: "You are instructed that

there is no evidence in this case, that the defendants,

Fred Shingle, Horace J. Brown, or Axton F. Jones,

or either or any of them, sold or caused the selling

of any stock issued by the Italo Petroleum Corpora-

tion of America as the result of any secret arrange-

ment or agreement, of which they had knowledge, or

to which they were parties. The mere fact that the

said defendants may have received some of the shares
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of America as part of the purchase price paid by it

for the assets of the McKeon Drilling- Co., Inc., creates

no presumption that it was issued to the said Fred

Shing-le, or Horace J. Brown, or Axton F. Jones, or

that it was received by them, pursuant to any secret

arrangement or agreement. You are instructed that

there is no presumption that written instruments are

without consideration. On the contrary, the law pre-

sumes that all parties are honest, that the usual course

of business has been followed, and that a written

instrument was executed for a valuable consideration,

and that it is free from fraud."

VII.

The court erred in admitting in evidence against

appellants Shingle and Brown, over their objections

and motions to strike, the books and records of the

Brownmoor Oil Company, the Italo-American Petro-

leum Corporation, the Italo Petroleum Corporation

of America, McKeon Drilling Co. Inc. and John Mc-

Keon, Incorporated, of Lieb, Keystone and Bacon &
Brayton, and International Securities Company, and

the testimony and summaries Exhibits Nos. 297, 298

and 299 of the witness Goshorn based on such

records.

This specification of error is based on the following

numbered Assignments of Errors, the record page refer-

ence to the testimony, objections and motions to strike,

being as hereinafter set forth.
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1. Brownmoor Records.

(Assignment of Error No. 38.) [R. p. 1437.]

(Assignment of Error No. 43.) [R. p. 1444.]

Referring to the books of account being Exhibits

32-a and b and 147. [R. pp. 468 and 469; 368 and

650.] With objection interposed thereto and the rul-

ing and exception [R. pp. 469 and 650] and the mo-

tion to strike, denial thereof and exception appearing

at R. pp. 686 and 689, and minute book of said com-

pany, Exhibit 239, received over objection and ex-

ception. [R. pp. 560 and 561.]

The foundation evidence for the introduction of these

records appears in the testimony of the witness Francis

King. [R. pp. 467-469.]

2. Records of Italo-American Petroleum Corporation.

(Assignments of Error Nos. 23 and 24) [R. pp.

1404-1407] relating to Exhibit 3.

Minute Books, the objections thereto and rulings

thereon. [R. pp. 191 and 192.]

Books of Account. Being Exhibits 5, 6, 8, 9, with

the foundation testimony with respect thereto and the

objections and rulings thereon appearing at R. pp.

198 to 202.

The foundation testimony for the admission of these ex-

hibits was given by Courtney Moore, a director of the

company [R. p. 197] and the bookkeeper, Ida M. Scat-
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trini [R. pp. 198-203] and Emma Baldocchi [R. pp. 203-

208].

The government accountant, James H. Hynes, testified

with respect to the contents of these exhibits [R. pp. 191-

208].

3. Records of Italo Petroleum Corporation of

America.

(Assignment of Error No. 27.) [R. pp. 1410-

1419.]

(Assignment of Error No. 28.) [R. pp. 1419-

1423.]

Minute Books, Exhibits 16-A, B and C. [R. pp.

221-6.]

Objections and ruHng [R. pp. 222-27] and motion

to strike and ruHng. [R. p. 236.]

Book of Account, Exhibits 28-A, B, C and D and

29, 31 and 33. [R. pp. 255-261.]

Objections and ruling. [R. pp. 261-264.]

Testimony of identifying witnesses to Minute

Books, Robert McLachlin. [R. pp. 220-253.]

Books of account identified by the witnesses J. H.

Jefferson [R. pp. 254-5]
; J. S. Human [R. pp. 255-

260]; I. V. Davis [R. pp. 260-265]; Ada B. Lyle

[R. pp. 265-266, 283-301] ; Ralph J. Sunderhauf [R.

pp. 267-280.]
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4. McKeon Drilling Co. Records.

Exhibits 86-a, b, c and d, 87-a and b, 89, 90, 91, 94.

(Assignment of Error No. 32.) [R. p. 1429.]

(Assignment of Error No. 33.) [R. p. 1431.]

Assignments of Error No. 34 and 35.) [R. pp.

1433-1435.]

Identifying witnesses, David C. Taylor [R. pp.

308-319] ; E. A. Thackaberry [R. pp. 321-327].

Objections and ruling. [R. pp. 308, 309, 310, 314,

315.]

Motion to strike and limit testimony. [R. pp. 319,

320.]

Further objections and ruling. [R. pp. 323, 325,

333, 338, 339.]

5. Records of Bacon & Brayton and Lieb, Keystone.

(Assignment of Error No. 30.) [R. p. 124.]

(Exhibit 58.)

Objections and ruling. [R. p. 284.]

6. Books and Records of John McKeon, Inc., a Cor-
poration.

(Assignment of Error No. 39.) [R. pp. 1438-39.]

(Exhibits 245-a, b and c.)

Objections and ruling. [R. pp. 479-481.]
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7. Books and Records of International Securities

Co.

(Exhibits Nos. 242 and 243.)

Objections and ruling. [R. p. 477.]

8. Exhibits Nos. 297, 298 and 299 Are Testimony of

the Witness Goshorn.

Exhibit No. 297. (Assignment of Error No. 47.)

[R. pp. 1447-1453.]

Objections and ruHng. [R. pp. 589-608.]

Exhibit No. 298. (Assignment of Error No. 50.)

[R. pp. 1468-1469.]

Objections and ruling. [R. pp. 631-633.]

Exhibit No. 299. (Assignment of Error No. 51.)

[R. pp. 1471-1473.]

Objections and ruling. [R. pp. 634-641.]

Lengthy objections were interposed to the admission in

evidence of the above described exhibits and testimony on

the grounds that said records were incompetent, irrelevant,

immaterial and hearsay, no proper foundation laid, not

binding upon these appellants, and that the said books and

records being books and records of corporations of which

these appellants were not officers and directors; and there

being no proof that they had knowledge of the entries

therein, or access to said books and records, and they

would not be binding on said appellants.
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VIII.

The court erred in sending Exhibits Nos. 297, 299

and 155 to the jury room to be considered by the jury

during its deliberations over appellants' objections

that said exhibits contained matters that had not been

received in evidence, which said matters should be de-

leted from said exhibits before the same were taken to

the said jury room, and the said jury therefore re-

ceived evidence out of court.

This specification of error is based upon the following

assignments of error: Nos. 57 and 52, R. 1485 and 1474.

During the trial Exhibit No. 155, which purported to

be a statement made by the defendant James V. West-

brook (who was acquitted) to officers of the Internal

Revenue Bureau (respecting the income tax liability of

appellant E. B. Siens), was received in evidence. The

statement was made on or about November 12, 1929,

after the termination of the alleged scheme and conspiracy

and was therefore admitted as to the defendant West-

brook only. [R. pp. 435-6.] The statement was twelve

pages in length and only that portion beginning on page

one and ending on page eight with the words "Not that I

know of" was received in evidence and read to the jury

and the remainder thereof was stricken from evidence.

[R. p. 436.] The portion of said exhibit ordered stricken

from evidence is contained in the record [R. pp. 1335-

1340] and relates to an alleged proposal by the defendant

Siens to evade the payment of income taxes [R. pp. 1337-
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1339], to the alleged building of a $100,000 yacht by the

defendants Siens and Wilkes [R. p. 1336] and to the mak-

ing of "large profits" by the "Shingle Syndicate." [R. p.

1339.]

Exhibits 297 and 299 were two large charts of

dimensions of about 5 x 10 feet each. They purported

to show the distribution of "bonus stock" issued by Italo

Petroleum Corporation of America in acquiring the assets

of the McKeon Drilling Company and the "realization"

of the various defendants from this "bonus stock." It

appeared on voir dire examination that none of the books

and records in evidence described this stock as "bonus

stock" [R. pp. 601-603] and the court ordered the word

"bonus" stricken from said exhibits. [R. pp. 601-603;

629; 640-641.] However, the word "bonus" was not

deleted from said exhibits. [R. pp. 595-598; 636-639.]

After the jury retired to deliberate upon its verdict

the jury requested the court to send, and the court did

send, Exhibits 155, 297 and 299 to the jury room with-

out deleting therefrom those portions of Exhibit 155

which had been stricken from evidence, or the word

"bonus" appearing on Exhibits 297 and 299, allthough

appellants called said matters to the attention of the

court and objected to said Exhibits being taken to the

jury room without said matters being deleted therefrom.

[R. p. 1335.] The objections interposed by appellants to

these exhibits being taken to the jury room were over-

ruled and exception taken. [R. pp. 1335, 1340.]
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IX.

The court erred in refusing to permit cross-exami-

nation of the witness Goshorn with respect to his tes-

timony to the effect that the stock and money alleged

to have been "realized" by these appellants was

"realized" without consideration and was net profit.

This specification of error is based upon Assignments

of Error Nos. 49 and 68. [R. pp. 1462 and 1501.]

The government accountant Goshorn prepared Exhibit

No. 297, purporting to be a "summary showing disposi-

tion of 3,500,000 shares of common stock and 1,000,000

shares of preferred stock 'Italo Petroleum Corporation

of America' (per books and records) issued in acquiring

property of McKeon Drilling Co., Inc.," and showing

"realization from disposition of 3,500,000 shares common

stock and 1,000,000 shares of preferred stock of Italo

Petroleum Corporation of America (per books and rec-

ords) issued in acquiring the properties of the McKeon

DrilHng Co., Inc." [R. pp. 595, 598.] He described

this stock as "bonus" stock [R. pp. 595-597, Items 16-55]

and stated that Shingle, Brown & Co. "realized" $578,-

260.63 [R. p. 598] from the disposition of a portion

thereof. He further testified that the "realization" of

$578,260.63 was "taken into the profit and loss account

of Shingle, Brown & Co." and "it showed all of it as a

profit" [R. p. 613] "was net" [R. p. 664] "that there

was no consideration paid" for the stock. [R. pp. 625,

630.]

Thereupon appellants sought to cross-examine the wit-

ness for the purpose of showing that the figures $578,-

260.63 did not represent a net profit, that items of costs,

expenses and valuations of services were properly charge-
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able against the same, and that consideration was rendered

therefor. [R. pp. 664-669.] An objection was inter-

posed on the ground of improper cross-examination, fol-

lowed by a colloquy between court and counsel where-

upon the court ruled that appellants' counsel was not

permitted "to question this witness with respect to any

matters about any costs, expenses, valuation of services,

or any other such thing which may go to constitute a

proper charge or expense against this item of $578,-

260.63." [R. p. 669.] This ruling of the court is as-

signed and specified as error. (A. E. No. 49.) [R. pp.

1462-1468.]

X.

The court erred in refusing to permit cross-exami-

nation of the witness Goshorn, called on rebuttal,

with respect to his testimony that moneys received

by Shingle, Brown & Co. was profit.

The witness Goshorn, called as a rebuttal witness,

testified that the books and records in evidence showed

that Shingle, Brown & Co. derived a profit of $84,128.21

from certain pool operations. [R. pp. 1250-1252.] And

that the money received was taken into the profit and

loss account as income together with many other items

of income. [R. pp. 1252-1254.] When questioned con-

cerning these matters on cross-examination the govern-

ment objected that it was improper cross-examination,

which objection was sustained and exception noted. [R.

pp. 1354-6.] The ruling is assigned as error. (A. E.

No. 68.) [R. pp. 1501-1503.]
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XL

The court erred in admitting in evidence over ap-

pellants' objections and in denying motions to strike

testimony of the witness Fyfe to the effect that he told

the defendant Perata that the defendant Wilkes had a

reputation of being an "unscrupulous promoter" ; "that

Italo was getting in very bad shape"; **that it was

generally rumored that the Italo was buying prop-

erties at prices very much more than their value" and

"that men of very bad reputation were being brought

into the company. The company was getting a very

bad name." (Assignments of Error Nos. 25 and 26.)

[R. pp. 1407-1410.]

Objections, motions and ruling. [R. pp. 214, 215, 216-

217.]

XII.

The District Attorney was guilty of prejudicial mis-

conduct and the court erred in permitting the Dis-

trict Attorney to comment on evidence that had been

stricken from the record, said evidence being to the

effect that the witness Fyfe told the defendant Perata

that the defendant Wilkes' reputation was that of an

"unscrupulous promoter." (Assignments of Error

Nos. 63 and 64.) [R. pp. 1495-1499.] (Assignment of

Misconduct and Ruling of the Court.) [R. pp. 1262-

1265.]
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XIII.

The court erred in proceeding with the trial after the

presentation and fiUng of the affidavit of personal bias

and prejudice directed against the trial judge, the Hon-

orable George Cosgrave; and verified by the defendant

Siens and joined in by the defendants Shingle and

Brown and others. (Assignments of Error No. 4.)

[R. p. 1392.]

XIV.

The court erred in failing and refusing to give in-

struction No. 42 requested by all defendants (A. E. No.

96) [R. p. 1527], and in giving the instruction which

appears in the Record at page 1527. (A. E. No. 95.)

XV.

The court erred in failing and refusing to give In-

struction No. 55 requested by all defendants (A. E. No.

93) [R. p. 1525] and in giving the instruction which

appears on page 1292 of the Record and described in

Assignment of Error No. 94. [R. p. 1526.]

XVI.

The court erred in refusing to instruct the jury as

requested by appellants appearing in the Record page

1545. (A. E. Nos. 114 and 115.)

XVII.

The court erred in instructing the jury as appears in

the Record pages 1536 and 1537 (A. E. No. 105) and

in failing and refusing to give the instructions re-

quested by the appellants and assigned as error Nos.

108, 109, 110, appearing in the Record pages 1538 to

1541.
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XVIII.

The court erred in refusing to give to the jury the

instructions requested by the defendants and the basis

of Assignments of Error Nos. 114 and 115 appearing

in the Record pages 1543 to 1545.

XIX.

The court erred in refusing to instruct the jury as

requested in Instruction No. 41 (A. E. No. 88) [R. pp.

1519-1520] and in giving the instruction appearing in

the Record, pages 1520-1521 (A. E. No. 89), with re-

spect to the effect of evidence of good character and

reputation.

XX.

The court erred in refusing to instruct the jury to

return a verdict of not guilty as requested by these ap-

pellants at the conclusion of the evidence introduced

by the plaintiff and renewed at the conclusion of all of

the evidence. (Assignments of Error Nos. 17 and 18.)

[R. p. 1403.]

XXL
The court erred in overruling objections to the ad-

mission of any evidence heard upon the ground that

the scheme and artifice to defraud alleged in the in-

dictment had been fully consummated prior to the

mailing of the letter pleaded in the twelfth count of

the indictment. (A. E. No. 19.) [R. p. 1403.]
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POINTS AND AUTHORITIES AND ARGU-
MENT UPON SPECIFICATIONS OF
ERROR.

Various appellants have presented various specifica-

tions of error, some of which are applicable to all ap-

pellants, and some only to particular appellants. For the

purposes of brevity and convenience we will not repeat

the arguments presented by other appellants on specifi-

cations of error that are applicable equally to all appel-

lants, but will adopt such, arguments of the other

appellants and, where necessary, supplement such argu-

ments and authorities in so far as the position of these

appellants is different from that of others. We shall

also, for the purpose of brevity and convenience, argue

several specifications of error together when the same

proposition of law is involved.

It must nozv he apparent to the court that, since

Shingle and Brown were not officers, directors or fiduci-

aries of any of the various oil companies involved in the

evidence, their position is necessarily different from that

of other appellants. It must be kept in mind that they

were an independent financial institution dealing at all

times at arm's length with all of the parties involved.

Argument on Specifications of Error Nos. I, II, III

and IV.

As pointed out in appellants McKeons' brief, the rule

is well settled that prejudicial error is presumed where

appellants are deprived of substantial rights. (See au-

thorities cited in McKeons' brief, pages 220-225.)

Specifications of error Nos. I, II, III and IV present

substantially the same question, viz. : Does the twelfth
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count of the indictment allege facts sufficient to consti-

tute a public offense triable within the jurisdiction of

the United States District Court for the Southern Dis-

trict of Californiaf

As pointed out above the sufficiency of the twelfth

count of the indictment was challenged by demurrer

before trial by objections to the admissibility of evi-

dence during the trial, by motion for an instructed ver-

dict of not guilty, and by a motion in arrest of judg-

ment supra, p. 7Z. It is our contention that the twelfth

count of the indictment does not allege a public offense

of which the trial court had jurisdiction, because it

alleges an offense committed in San Francisco within

the jurisdiction of the United States District Court for the

Northern District of California.

Analysis of Mail Fraud Statute.

The mail fraud statute {Federal Penal Code, Sec. 215

[18 U. S. C. A., Sec. 338]) provides in part that

"Whoever, having devised or intending to devise

any scheme or artifice to defraud . . . shall, for

the purpose of executing such scheme or artifice or

attempting so to do, place, or cause to be placed, any

letter ... in any post office . . . to be sent

or delivered by the post office establishment of the

United States, or shall take or receive any such

therefrom whether mailed within or without the

United States, or shall knozvingly cause to be de-

livered by mail according to the direction thereon,

or at the place at which it is directed to be delivered

by the person to whom it is addressed, any sucJi

letter" shall be guilty of an offense.
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There are two elements to an offense under this stat-

ute: (1) the devising of a scheme or artifice to defraud

and (2) the use of the United States mails in the manner

provided by the statute for the purpose of executing said

scheme or artifice.

U. S. V. Young, 232 U. S. 155 [58 L. Ed. 548]

;

Powers V. U. S., 244 F. 641 [C. C. A. 9].

The use of the United States mails is the gist of the

offense and is the sole basis of federal jurisdiction.

Brady V. U.S.,24F. (2) 405;

Havener v. U. S., 49 F. (2) 196.

A fraudulent scheme being assumed, it is a violation of

the statute (1) to place or cause to be placed in the

post office any mail matter to be sent or delivered by the

post ofiice; (2) to take or receive any such mail

matter from a post office; or (3) to "knowingly

cause to be delivered by mail according to the direc-

tion thereon, or at the place at which it is directed to

be delivered by the person to whom it is addressed" any

such mail matter.

Under this statute jurisdiction is in one of three

places. (1) Under the mailing provisions (Subd. 1,

supra) at the place the mail matter is placed in the post

office. (2) Under the second subdivision, at the place

the mail matter is taken or received from the post office

establishment. (3) Under the third subdivision, at the

place of delivery.



—99—

Analyzed, the Twelfth Count

Alleges the Mailing of a

Letter in San Francisco.

The twelfth count of the indictment incorporates by

reference the fraudulent scheme alleged in the first count

and then alleges "that defendants did . . . knowingly,

wilfully and unlawfully cause to be placed in the United

States Post Office in San Francisco, California, and cause

to be delivered by the post office establishment of the

United States at Los Angeles, California ... a

certain letter in a postpaid envelope addressed to Mr.

O. J. Rohde at 727 West Seventh Street, Los Angeles,

California," [R. p. 56.] That this count of the indict-

ment clearly alleges an offense under the mailing pro-

visions of the mail fraud statute must be apparent from

the allegations that the defendants did "knowingly, wil-

fully and unlawfully cause to be placed in the United

States postoffice at San Francisco" a certain letter. The

offense, therefore, is alleged to have been committed at

San Francisco and not at Los Angeles.

The inclusion of the explanatory zvords "and cause to

be delivered by the postoffice establishment of the

United States at Los Angeles, California" does not affect

the primary allegation of mailing at San Francisco. If

we omit the last quoted words it is at once apparent that

the count alleges an offense committed by the mailing of

the letter at San Francisco. The statute does not make

it an offense to "cause to be delivered" by mail a letter.

It is made an offense to ''knowingly cause to be delivered

by mail" mail matter (1) according to the direction

thereon, or (2) at the place at which it is directed to be

delivered by the person to whom it is addressed. To
sustain the indictment as alleging that defendants
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"knowingly caused to be delivered by mail" the pleaded

letter the court must disregard the primary allegation of

mailing at San Francisco.

That the primary allegation is that of mailing and

that the secondary allegation of delivery is merely ex-

planatory thereof, is settled by decided cases.

In the case of Salinger v. Loisel, 265 U. S. 222 [68 L.

Ed. 989] the defendant was indicted in the District of

South Dakota and arrested upon the indictment in New
York and New Orleans. In both latter places he was

ordered removed to South Dakota for trial. He con-

tended that the South Dakota court was without juris-

diction for the reason that the indictment charged an

offense committed by the mailing of a letter in Iowa and

not in South Dakota, and that to remove him to South

Dakota for trial violated his constitutional rights under

the 6th Amendment to the Constitution. The Supreme

Court in holding that the accused must be tried in the

district where the offense was committed said:

"It must be conceded that, under the 6th Amend-
ment to the Constitution, the accused cannot be

tried in .one district on an indictment showing that

the offense was not committed in that district;

we proceed, therefore, to inquire whether it appears,

as claimed, that the offense was not committed in

the district to which removal is sought."

Analyzing the indictment in the Salinger case to deter-

mine where the offense was alleged to have been com-

mitted, the Supreme Court said:

"The indictment charges that the defendants, of

whom Salinger is one, devised a scheme and artifice

to defraud divers pers.ons by means described, and
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thereafter, for the purpose and zvith the intent of

executing their scheme and artifice, did unlazvfidly

and knowingly 'cause to be delivered by mail/ ac-

cording to the direction thereon, at Viborg, within

the southern division of the district of South

Dakota, a certain letter directed to a named person

at that place, the letter and the direction being par-

ticularly described. The indictment then adds, in an

explanatory ivay (see H.orner v. United States, 143

U. S. 207, 213, 36 L. Ed. 126, 129, 12 Sup. Ct.

Rep. 407), that, on the day preceding the delivery,

the defendants had caused the letter to be placed in

the mail at Sioux City, lozva, for delivery at Viborg

according to the direction thereon."

This language is peculiarly applicable to the present

case. Here the indictment instead of alleging that the

defendants ''knowingly caused to be delivered by mail"

matter alleges that the "defendants did knowingly, wil-

fully and unlawfully cause to be placed in the United

States postoffice at San Francisco" the letter. And adds

"in an explanatory zvay' that defendants "caused the

mail matter to be delivered." As the subsequent allega-

tion of mailing in the Salinger case zvas held to be ex-

planatory only, so here the subsequent allegation of de-

livery is merely explanatory of the allegations of mailing.

That the indictment must be construed as alleging the

mailing of a letter in San Francisco is sustained by the

Supreme Court in analogous cases brought under the

anti-lottery law (Federal Penal Code, Sec. 213), in the

case .of Horner v. U. S., 143 U. S., 207 at 213 [36 L.

Ed. 126 at 129] affirming 44 F. 677. In that case the
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defendant was indicted in Illinois charged with six vio-

lations of the mail lottery statute. He was arrested in

New York and resisted removal to Illinois on the

ground that the indictment did not charge an offense

committed in Illinois. The first four counts of the in-

dictment in the Horner case substantially charged that

the defendant unlawfully and knowingly deposited or

caused to he deposited in the postoffice at New York a

certain lottery circular "addressed to Mrs. M. Schuch-

man, 624 Illinois Street, Belleville, Illinois, in said dis-

trict, and which was then and there carried by mail for

delivery to said Mrs. M. Schuchman, 624 Illinois Street,

Belleville, IlHnois in said district according to the direc-

tion on said circular when it was so deposited in the

postoffice at New York." The fifth count charged that

defendant in Illinois "unlawfidly and knowingly" did

''cause to he delivered hy mail to Mrs. M. Schuchman,

624 Illinois Street, Belleville, State of Illinois" a certain

lottery circular "which said circular he, the said Edward

H. Horner, theretofore, to-wit, on the 29th day of Decem-

ber, 1890, did hiowingly deposit and cause to he de-

posited in the postoffice at Nezv York in the State of

Nezv York . . .and was then and there carried by

mail for delivery to said Mrs. M. Schuchman, 624 Illi-

nois Street, Belleville, State of Illinois, according to the

direction so upon said circular as aforesaid." It will

thus be observed that the first four counts of the indict-

ment in the Horner case are similar to the twelfth count

in the present case, in that they charge the mailing of

the letter in New York (San Francisco) and the delivery

thereof in Illinois (Los Angeles) while the fifth count

in the indictment in the Horner case is the converse,

that is, it charges the delivery of the mail matter in IIH-
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nois which had been mailed in New York. The trial

court in construing the indictment and lottery law said:

''Any person who shall knozvingly deposit or

cause to he deposited, or who shall knowingly send

or cause to be sent, anything to be conveyed or de-

livered by mail in violation of this section, or zvho

shall knowingly cause to be delivered by mail any-

thing herein forbidden to be carried by mail, shall

be deemed guilty of a misdemeanor, and may be pro-

ceeded against by information or indictment, and

tried and punished, either in the district at which

the tmlawfid publication was mailed or to zvhich it

is carried by mail for delivery according to the direc-

tion thereon, or at zvhich it is caused to be delivered

by mail to the person to whom it is addressed.

"This last provision is not enforceable any fur-

ther than is compatible with the sixth amendment

to the United States Constitution, zvhich secures to

the accused the right to trial in that district only

zvherein the offense zvas committed. Three some-

what different offenses are created by the section

above quoted: (1) knozvingly depositing, or causing

to be deposited, such forbidden matter in the mails;

(2) sending such matter or causing it to be sent by

mail; (3) knozvingly causing such matter to be de-

livered by mail. All the counts, I think, describe

the matter mailed sufficiently for the purposes of

this application, as prohibited matter within the

statute. The first four counts are based entirely

upon the first of the above three offenses, vis.,

knozvingly 'depositing or causing to be deposited'

such prohibited matter in the mails at New York.

The fifth and last count charges the third offense,

vis., that zvithin the said southern district of Illinois,

the defendant on the 31st of December, 1890, un-
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laivfitUy did, knozvingly, 'cause to he delivered by

mail' to the person therein named at Belleville, 111.,

a prohibited circular, describing it, which it is al-

leged the defendant on December 29, 1890, did,

knowingly, deposit and cause to be deposited in the

New York postoffice, addressed to her as above

stated, and which circular was then and there car-

ried by mail for delivery to her.

"The first and second offenses do not require for

their completion that the matter deposited in the

mails for transmission should be, in fact, trans-

mitted or delivered. All that is required to consti-

tute those offenses is that the prohibited matter

should be 'knowingly deposited,' or 'caused to be de-

posited' in the mails, or 'knowingly sent or caused

to be sent' by the mails, for the purpose of trans-

mission. Avd if those offenses are completed at the

place zvhere the prohibited matter is deposited or sent

for deposit, in the mails, whether the matter be

transmitted or not, it may be that, imder tJie consti-

tutional provision invoked, no trial for those particu-

lar offenses coidd be had in any other district. It

is not necessary, however, to consider further those

two clauses of the statute, or the first four counts

of the indictment; for I have no doubt that the last

count charges an offense which is not, and cannot

be, completed without the delivery of the matter by
mail to the person to whom it is addressed. This

offense consists, under the third clause of the act, in

'knowingly causing such prohibited matter to be de-

livered by mail.'
"

It is obvious from a reading of the decision in that case

that the trial court held that the first four counts of the

indictment pleaded an offense within the jurisdiction of
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the New York court, and the fifth count an ofifense

within the jurisdiction of the Ilhnois court.

On appeal the Supreme Court (143 U. S. 207 [36

L. Ed. 126]), after reviewing the indictment, and allega-

tions at length, said:

"The district judge of the United States for the

Southern District of New York issued a warrant to

the marshal for that district, to remove Horner to

the Southern District of Illinois, 'to be tried in said

district upon such counts in the indictment now pend-

ing in said district as the said Edward H. Horner

can be legally tried upon.' In issuing that warrant,

the district judge delivered an opinion (44 Fed.

Rep. (^71), basing his decision upon the ground that

the fifth count of the indictment charged an offense

which was not, and coidd not he, completed without

the delivery of the matter by mail to the person to

whom it was addressed: that such offense consisted,

under the third clause of the statute, in knozvingly

causing the prohibited matter to be delivered by

mail; that, under the fifth count, although the volun-

tary act began in New York, by deposit in the mail,

the offense of causing the delivery by mail could

not be consummated except by delivery to the person

and at the place intended; that, in whatever way
Horner might have caused such delivery to be made,

either by deposit in the mail at New York or else-

where, and wherever his voluntary act might have

begun, the offense under the third clause of the stat-

ute, charged in the fifth count of the indictment, was
not committed until the delivery by mail was made;
that, when such delivery was made, the offense Was
committed, and was committed at the place where
the delivery was made.
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"It is further urged, that Horner is held for trial

in the Southern District of IlHnois, for acts com-

mitted in the S.outhern District of New York. But

we agree with the district judge in his opinion that,

whatever may be said of the first four counts of the

indictment, the fifth count is good, for the reason

stated by him.

"It is made a distinct offense in Sec. 3894, as

amended, knowingly to cause to be delivered by mail

anything forbidden by the statute to be carried by

mail; . . . The distinct and separate crime

charged in the fifth count of the indictment was com-

mitted in the Southern District of Illinois, and is

triable there. . . .

"Objection is also made to the language of the

warrant of removal, in that it directs the marshal to

remove Horner to the Southern District of Illinois,

*to be tried in said district upon such counts in the

indictment now pending in said district as the said

Edward H. Horner can be legally tried upon,' It is

urged that, notwithstanding this language, the war-

rant puts Horner upon trial in the Southern District

of Illinois upon the whole indictment, and that it is

void for indefiniteness, and does not inform Horner

of the nature and cause of the accusation against

him.

"We do not think there is any force in either of

these objections. // Horner shoidd be put upon

trial in Illinois upon all the counts of the indictment,

he can demur to any of them, and thus have it deter-

mined zvhich of the counts he shall meet. The fifth
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count is sufficiently specific, and the determination

in the warrant of removal is only that there is at

least one count of the indictment upon which Hor-

ner may be tried in Illinois. That is quite suffi-

cient."

The present indictment is not sustainable under the

delivery provisions of the mail fraud statute. The stat-

ute does not require that a person shall "knowingly de-

posit or cause to be deposited" but only that he shall

"deposit or cause to be deposited." However, the stat-

ute does require that the person shall ''knowingly cause

to he delivered by mail." The indictment does not allege

that the defendants ''knowingly" caused the delivery of

the twelfth count letter.

The law is well settled that an indictment upon a stat-

ute must allege distinctly with precision and certainty all

of the elements of the offense created by the statute. An
indictment omitting any of the essential elements of a

statutory offense fails to state a public offense.

31 C. J. 703;

Evans v. U. S., 153 U. S. 583 [38 L. Ed. 830] ;

U.S.v.Carll, 105 U. S. 611 [26 L. Ed. 1153];

U. S. V. Cruikshank, 92 U. S. 542 at 558 [23 L.

Ed. 588 at 593]

;

Pettihone v. U. S., 148 U. S. 197, 37 L. Ed. 419;

Keck V. U. S., 172 U. S. 437, 43 L. Ed. 505;

U. S. V. Cook, 84 U. S. 17, 21 L. Ed. 539;

Collins V. U. S., 253 Fed. 609, C. C. A. 9;

Moens v. U. S., 267 Fed. 317;

1 Bish. Nezv Crini. Proc, 2nd Ed., Sec. 98-a;

White V. U. S. (C. C. A. 10), 67 F. (2) 71.
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In the United States v. Carll, supra, the Supreme

Court stated the rule thus:

"In an indictment upon a statute, it is not suffi-

cient to set forth the offense in the words of the

statute, unless those words of themselves fully, di-

rectly and expressly, without any uncertainty or am-

biguity, set forth all the elements necessary to con-

stitute the offense intended to be punished; and the

fact that the statute in question, read in the light of

the common law, and of other statutes on the like

matter, enables the court to infer the intent of the

Legislature does not dispense with the necessity of

alleging in the indictment all the facts necessary to

bring the case within that intent. U. S. v. Cruik-

shank, 92 U. S. 542 (XXIII, 588) ; U. S. v. Sim-

mons, 96 U. S. 360 (XXIV, 819) ; Com. v. Clifford,

8 Cush. 215; Com. v. Bean, 11 Cush. 414; Com. v.

Bean, 14 Gray 52; Co. v. Filburn, 119 Mass. 297."

When knowledge is an element of an oft'ense such

knowledge must be clearly and distinctly alleged in the

indictment in the description of the offense.

2 Bish. Nezv Crim. Proc, 2d Ed., Sec. 532, Sub-

division 3;

U. S. V. Carll, supra;

1 Whart. Crim. Proc, Sec. 210, p. 258;

Joyce on Indictments, Sees. 410 and 412.

In 2 Bish. New Crim. Proc, 2nd Ed., Sec. 522, it is

said:

"A statute sometimes makes it punishable to do

a thing 'knowingly,' or 'knowing' a particular fact;

so that the forbidden act, to be prima facie crimi-

nal, must be accompanied by the knowledge, and this

must be alleged."
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That the offense consists of the defendants "know-

ingly" causing the deHvery of the prohibited mail mat-

ter is apparent from the language of the Supreme Court

in the Salinger and Horner cases, supra. The use of the

mails in a particular manner and with particular knowl-

edge is the basis of the federal jurisdiction and must be

alleged because it is the gist of the offense. Thus in the

Horner case the Supreme Court said:

"It is made a distinct offense . . . knozv-

ingly to cause to be delivered by mail anything for-

bidden by the statutes to be carried by mail."

Any arg-ument of appellee that the words "knowingly,

wilfully and unlawfully" caused to be placed mail mat-

ter in the postoffice at San Francisco applies to the words

"caused to be delivered by mail at Los Angeles" is not

supported by the cases.

Crank v. U. S., 61 F. (2d) 620 [C. C. A. 9] ;

Commonwealth v. Boynton, 12 Cush. 499 [66

Mass. 499].

The courts have gone far to sustain an indictment

where it was questioned for the first time on appeal or

after verdict. In the present case, however, the defect

in the indictment was called to the attention of the court

at the very threshold of the case by demurrer and the

point was never waived. We respectfully submit that

the twelfth count of the indictment alleges an offense

committed in San Francisco and the demurrer thereto

should have been sustained and the motion in arrest of

judgment granted.
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The Trial Court Construed the

Twelfth Count as Alleging an Offense

Committed in San Francisco.

That the trial court construed the tzvelfth count of the

indictment as alleging the offense of mailing a letter in

San Francisco is clear from its instructions to the jury.

The trial court instructed the jury that [R. p. 1278]

"the twelfth count of the indictment charges that the de-

fendants on or about the 23rd day of January, 1929, for

the purpose of executing the scheme described, placed in

the United States post office in San Francisco a postpaid

envelope addressed to O. J. Rohde at Los Angeles con-

taining a certain letter dated January 23, 1929, and

which has been admitted in evidence as Exhibit No.

234."

And again the court instructed the jury that it was an

offense to "place or cause to be placed any letter .

in the post office establishment to be sent or delivered by

the post office estabhshment." [R. p. 1280.]

The court having construed the indictment as charg-

ing the defendants with mailing a letter at San Fran-

cisco, should have granted the motion of appellants for

an instructed verdict of not guihy and in arrest of judg-

ment.

If the indictment here charged the defendants with

"knowingly" causing the delivery of mail matter at Los

Angeles, California, according to the direction thereon,

then this element of the offense should have been stated

to the jury by the court in its instructions.
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It is the duty of the court to instruct the jury as to

the elements of the offense, even in the absence of a re-

quested instruction to that effect. The general rule is:

''The instruction must contain a definition or ex-

planation of the crime charged, in precise and accu-

rate language, setting forth the essential elements

thereof. An instruction is erroneous which assumes

to state all the elements of the crime, but omits one

or more of them, or which refers the jury to the

indictment or information to ascertain any of the

essential elements."

16 C. J. 968, citing numerous cases;

Kasle V. U. S. (233 Fed. 878), C. C. A. 6;

Peterson v. U. S. (213 Fed. 920), C. C. A. 9.

As a general rule it is the duty of the trial judge to

instruct the jury fully, distinctly, and precisely, upon the

law of the case (3 Whart. Crim. Proc, Sec. 1644),

although no request for instructions has been made. (16

C. /. p. 962, Sec. 2353; 15 C. /. pp. 1055-1056, citing nu-

merous cases.) A neglect to give a full statement of the

law requires reversal. ( Wharton, supra; Hersch v. U. S.,

68 F. (2d) 799.)

Here the trial court having construed the indictment

as charging the mailing of a letter in San Francisco

properly failed to instruct the jury that the defendants

zvere charged with hai/ing knowingly caused the delivery

by mail of a letter in Los Angeles but should have in-

structed a not guilty verdict. We are unable to understand

the inconsistent positions adopted by the court in this

case. Taking either horn of the dilemma the lower court

committed reversible error and for these reasons the cause

should be reversed.
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Argument on Specification of Error No. V.

This specification of error set forth supra, page 75,

deals with the error of the trial court in unqualifiedly ad-

mitting- evidence against these appellants with respect to

transactions or "parts'' of the alleged scheme to defraud

when the bill of particulars and indictment specifically ex-

cluded thL-m from participation in those transactions or

"parts."

As pointed out, supra, pages 7 to 11, a bill of par-

ticulars w^as ordered requiring the government to specify

those defendants who were alleged to have participated

in the various "parts" of the alleged scheme. The gov-

ernment was given permission to amend the bill of par-

ticulars, which it did, and the court further ordered "that

the government will be bound by the bill of particulars

as filed, as against all defendants." As pointed out above

in the analysis of the indictment and bill of particulars

(supra, page 9), appellants Shingle and Brown were

excluded from participation in certain transactions and

by reason of such exclusion it must follow that, it is

alleged that they (1) did not cause the execution of the

Brownmoor-Italo contract at an excessive consideration,

did not cause Italo to issue 600,000 units of its stock as a

part of the purchase price therefor, (2) did not partici-

pate in the application for or receiving of permit from

the Corporation Commissioner to issue the 600,000 units

of Italo stock for the Brownmoor assets, and (3) zvere

not officers or directors of Italo-American or Italo-Pete.

By reason of their exclusion from participation in the

transaction whereby the Italo Company acquired the
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McKeon assets, the indictment as restricted by the bill of

particulars charges that appellants Shingle and Brown

( 1 ) did not cause Italo to contract zvith the McKeon Com-

pany to purchase the McKeon Company's assets at a

consideration far in excess of the actual value of said assets

(supra, pages 10-11); (2) they did not cause Italo to

issue and deliver to the McKeon Company 4,500,000 shares

of its stock as a part of the purchase price (it being alleged

that this was done by the eight defendants who were offi-

cers and directors of the Italo Company)
; (3) that Shingle

and Brown did not have a secret arrangement and agree-

ment whereby any of the defendants should receive back

from the McKeon Drilling Company, 2,500,000 or any

other number of shares of the Italo stock issued for the

McKeon assets without giving any consideration there-

for [supra, p. 10; R. pp. 34 and 35]; (4) and Shingle

and Brown did not sell or cause to he sold to some of

the persons to be defrauded "said stock so received by

them under said secret arrangement and agreement as.

aforesaid and to convert the proceeds derived from the

sale of the same to their own use and benefit"; (5) Shingle

and Brown did not apply to the Corporation Commis-

sioner for a permit to issue the Italo stock in acquiring

the McKeon Company's assets and (6) did not represent to

the Corporation Commissioner that Italo had agreed to

deliver to the McKeon Company 4,500,000 shares of its

stock as a part of the purchase price of said properties,

then and there knowing and intending that the McKeon

Company would only receive 2,000,000 shares of said
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stock and that the defendants should receive 2,000,000

share thereof. \ Supra, p. 10: R. pp. 35 and 36.]

At the outset of the trial these appellants objected to the

introduction of evidence against them with respect to

these transactions upon the grounds that they were not

binding upon them [R. p. 222] and continuously re-

iterated these objections [R. pp. 225, 226, 228, 232-236,

261-264, 268, 269, 270], and when government counsel

stated that he was offering evidence to show that appel-

lants Shingle and Brown had ''received some of the se-

cret profits out of the Brownmoor-McKeon deals" these

appellants objected, stating "that the bill of particulars

furnished by the government in this case does not claim

that Shingle, Brown or Jones were parties to any secret

arrangement for the distribution of any of the McKeon

Drilling Company stock and defendants were entitled to

and did rely upon the allegation and that the government

was not entitled to attempt to contradict it." [R. p. 298.]

And this objection was continuously reiterated. [R. pp.

319-320, 344, 345, 346, 350, 353, 373, 374, 410, 448,

450, 454, 455, 460, 482 and particularly at 592 and 593,

607.]

The court nevertheless refused to sustain the objec-

tions and admitted the evidence unqualifiedly against

these appellants as to those transactions that the indict-

ment and bill of particulars excluded them from partici-

pation in. That these rulings of the court w^ere preju-

dicial error must be apparent.
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Granting of Bill of

Particulars Discretionary.

The law is well settled that the court has discretionary

power to grant a bill of particulars whenever it is satis-

fied there is danger that otherwise a party may be de-

prived of his rights or that justice cannot be done. A
determination that the particulars are necessary is final

and not subject to review.

Commonwealth v. Snelling, 15 Pick. (Mass.) 321;

Commomvealth v. Giles, 1 Gray (Mass.) 466;

State V. Wadford, 139 S. E. 608 (194 N. C. 336) ;

People V. Ervin, 174 N. E. 529 (342 111. 421).

Effect of Bill of Particulars

Is to Restrict Proof.

The effect of a bill of particulars when granted is

to restrict the proof to the matters set forth therein

because to allow the party furnishing the particulars

to go beyond it would be a surprise on the other

party. It is reversible error to admit evidence in vio-

lation of the bill of particulars.

31 C. J., p- 753, Sec. 310, Note 85;

U. S. V. Adams Express Co., 119 F. 240, 241

;

U.S.v.Goiiled, 253 F. 239;

State V. Wadford, 139 S. E. 608 [194 N. C. 336]

;

2 Bish. Crim. Proc., 2nd Ed., Sec. 643;

Commonwealth v. Giles, supra;

Commomvealth v. Snelling, supra;

Rex V. Hodgson, 3 Car. & P. 422

;

Rex. V. Bootyman, 5 Car. & P. 300

;
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Rcgina v. Esdaile, 1 Foster & F. 213;

Williams v. Commonzucalth, 91 Penn. 493;

Thalmheim -v. State, 38 Florida 169 [20 So. 938]

;

People V. Ervin, supra;

People v.McKinney, 10 ]\lich. 54;

Starkzveath v. Kettle, 17 Wend. [N. Y.] 21;

McDonald v. People, 126 111. 150 [18 N. E. 817].

In the early case of Regina v. Esdaile, supra, a bill of

particulars had been granted. Evidence was offered

which was not within the transactions specified in the bill

uf particulars and Lord Campbell sustained the objection

to the admission thereof.

In Commonzvealth v. Snelling, supra, the defendant

was indicted for criminal libel. Under the Massachu-

setts statutes, if the defendant expected to plead the truth

of the statements as a defense, he was required to furnish

a bill of particulars specifying the statement made and

the times and places of the making thereof. The bill of

particulars was ordered and furnished; during the trial

evidence was offered of transactions not within the bill.

The objection thereto having been sustained the defend-

ant was convicted and appealed. The eminent Chief

Justice Shaw, in reference to bills of particulars, said:

"For this purpose, it may be proper to inquire

somewhat extensively into the practice of courts of

common law in requiring bills of particular, and the

principle upon which it is founded."
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The learned Chief Justice then reviewed numerous

court decisions and said:

"The general rule to be extracted from these anal-

ogous cases, is, that where, in the course of suit,

from any cause, a party is placed in such a situation,

that justice cannot be done in the trial, without the

aid of the information to he obtained by means of a

specification or bill of particulars, the court in virtue

of the general authority to regulate the conduct of

trials, has power to direct such information to be

seasonably furnished, and in authentic form; and

that such an order may be effectual and accomplish

the purpose intended by it, the party required to fur-

nish a bill of particulars, must he confined to the

particulars specified. ...
"The defendant having in his hill of particulars

specified certain cases, and added the words 'and

others was prohibited from going into evidence of

cases not otherwise specified. All the reasons zvhich

require a specification, require that the defendant

should be confined to the cause specified, otherwise

the purpose of the order would be wholly defeated."

In Commonwealth v. Giles, supra, th^ defendant was

indicted upon a charge of being a common seller of in-

toxicating liquor without a license. Defendant moved

for and was granted a bill of particulars which specified

the names of the persons to whom the sales of liquor

were alleged to have been made. At the trial the District

Attorney offered evidence of other sales by defendant

to persons not named in the bill of particulars. The trial

court admitted the evidence over objection to show the

place of delivery and that the defendant was engaged in

the business of being a common seller of liquor. For the
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admissi(3n of this evidence the Supreme Court of

Massachusetts reversed the case, saying:

"Under an order of the court he (defendant) had

been furnished before the trial, by counsel for the

Government, with a list specifying the names of the

persons to whom the sales which would be relied

upon in support of the indictment, had been made.

Vet, upon the trial, the Government zvas permitted,

against objection, to adduce proof of sales zvhich

zvere neither alleged in the indictment, nor indicated

in the specifications.

''It is now a general rule, perfectly zi'ell estab-

lished, that in all legal proceedings, civil and crimi-

nal, bills of particulars or specifications of facts may
be ordered by the court zvhenez'er it is satisfied that

there is danger that otherzmse a party may be de-

prived of his rights, or that justice cannot be done.

Whether such an order shall be made is a question

within the discretion of the court where the cause in

which it is asked for is pending, to be judged of and

determined upon the peculiar facts and circumstances

attending it. We are inclined to think that such a

determination is final in the court where it is made
and is not open to re-examination or revision. But

zvhether this be so or not, zvhen it is once made, it

concludes the rights of all parties zvho are affected

by it; and he, zvho has furnished a bill of particulars

under it, must be confined to the particulars he has

specified, as closely and as effectually as if they con-

stituted essential allegations in a special declaration.

(Commonwealth v. Snelling, 15 Pick. 321.)

"The evidence, therefore, of sales not mentioned in

the list zvhich zvas furnished to the defendant in the

present case zvas inadmissible, and shoidd have been

rejected. The particular purpose for which it was
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allowed to be adduced, scarcely, if at all, limiting or

diminishing its general force and effect, constituted

no exception to the general rule, and afforded no

sufficient or legal reason for disregarding it. On
the contrary, it seems to be particularly fit and nec-

essary that the rule should have been supported and

enforced, because this evidence of which the defend-

ant zvas impliedly assured that nothing shoidd be of-

fered, tended directly and strongly to his conviction

of the offense of which he was accused . . . as

this evidence was material and defendant may have

been injuriously affected by it a nezv trial must be

granted."

In the case of State v. Wadford, supra, defendant was

indicted for embezzlement. The District Attorney fur-

nished a bill of particulars specifying the six persons

from whom he expected to prove the money was collected

by the defendant and embezzled. On the trial, over ob-

jection, the state was permitted to offer evidence of two

accounts of other customers not specified in the bill of

particulars from whom the defendant was alleged to have

collected money and embezzled the same. Defendant ap-

pealed from his conviction. The court in holding that

the admission of this evidence was prejudicial and re-

versible error reversed the case, saying:

"Does the filing of a bill of particulars in a prose-

cution for embezzlement confine the state in its proof

to the items set down or enumerated therein? . . .

''The uniform current of authorities in other juris-

dictions, where the question has been considered, is

to the effect that while the action of the trial court

in ordering or refusing to order a bill of particulars

is a matter of judicial discretion, nevertheless, when
once ordered and furnished, the bill of particulars
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becomes a part of the record and serves (1) to in-

form the defendant of the specific occurrences in-

tended to be investigated on the trial, and (2) to

regulate the course of the evidence by limiting it

to the items and transactions stated in the particu-

lars. (McDonald v. People, 126 111. 150, 18 N. E.

817; Commonwealth v. Giles, 1 Gray (Mass.) 466;

People V. McKinney, 10 Mich. 554; Starkweather v.

Kettle, 17 Wend. (N. Y.) 21; Bishops Grim. Proc,

2d Ed., Sec. 643; 14 R. C. L. 190; 31 C. J. 752."

The court, after quoting- from the case of United

States V. Adams Express Co., supra, said:

"The true office of a bill of particulars is two-fold.

It is intended 'to inform the defendant of the na-

ture of the evidence, and the particular transac-

tion to be proved under the information and to

limit the evidence to the items and transactions

stated in the particulars.' (Citing People v. Mc-

Kinney, supra.)

"Its purpose is to give him notice of the specific

charge or charges against him and to apprise him

of the particular transactions which are to be

brought in question on the trial, so that he may
the better or more intelligently prepare his defense

and its effect, when furnished, is to limit the trans-

actions set out therein. (People v. Depew, 237

111. 574, 86 N. E. 1090.) Unless this be its pur-

pose instead of making for a fair trial it might

tend to entrap the defendant and throw him off

his guard or what is worse, prove to be a snare

and a delusion.

"The competency of the evidence, herein ques-

tioned, to establish scienter or quo animo may not be

resolved against the statutory effect to be given
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to a bill of particulars which when ordered and

furnished has as its purpose the limitation of the

evidence to the particular scope of inquiry. Un-

less it has this effect the bill of particulars is of

little value and certainly of doubtful benefit to the

defendant. . . For error in the reception of

evidence over objection of transactions not speci-

fied in the bill of particulars there must be a new
trial."

In the case of People v. Ervin, supra, the court said

:

"The object of a bill of particulars is to give the

defendant notice of the specific char.8:es asrainst

him and to inform him of the particular transac-

tions brought in question so that he may be pre-

pared to make his defense. (Cooke v. People, 231

Illinois 9, 82 N. E. 863; McDonald v. People, 126

Illinois 150, 18 N. E. 817, 9 A. S. R. 547.) Its

effect, therefore, is treating the bill of particulars

as a pleading, to limit the evidence to the transac-

tion set out in the bill of particulars, otherwise the

specifications of the bill of particulars would be a

delusion or legal snare furnished for the purpose

of deceiving the defendant. (People v. Depew,

237 111. 547, 86 N. E. 1090.)"

In United States v. Adams Express Co., 119 F. 240,

the court said:

"Whether a bill of particulars is a matter of rec-

ord of part of the indictment, and whether, with the

indictment, it is subject to demurrer, are all probably

to be answered in the negative. Whether such a bill

shall be ordered seems to be discretionary with the

court. It can be amended; while an indictment, of

course, cannot be amended. An indictment often is

in such general terms, and yet sufficient in law, as to
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largely fail to apprise the defendant of what he must

meet on the trial. And the office of a bill of particu-

lars is to advise the court, but more particularly the

defendant, of what facts, more or less in detail, he

unll be required to meet. And the court will limit the

government in its evidence to those facts set forth in

the bill of particulars."

In the case of the United States v. Goulcd, et al, su-

pra, the court after citing the Adams Express Company

case, supra, said:

"When a bill of particulars is once made and

served, 'it concludes the rights of all parties to be af-

fected bv it, and he who has furnished the bill of

particulars under it must be confined to the particu-

lars he has specified as closely and as effectually as if

they constituted essential allegations in a special decla-

ration' (Commonwealth v. Giles, 1 Gray (Mass.) 466,

cited and approved in Dunlop v. United States, 165

U. S. 486, 41 L. Ed. 799."

The law is plain, therefore, that it is reversible error

to admit evidence of matters contrary to the restrictions

of the bill of particulars. The same reasoning applies

to the admission of evidence for the purpose of showing

that a defendant was a party to a transaction alleged in

the indictment when the bill of particulars says that he

was not. The bill of particulars in such case merely

serves to deceive the defendant affected if such evidence

be admitted.

What then was the evidence admitted in violation of

the bill of particulars and its effect upon these two appel-

lants Shingle and Brown? At the trial the Assistant

Attorney General conceded in his closing argument that
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the Italo American transaction, the $80,000 loan, the

Brownmoor sale, and the Big Syndicate, were proper, not

fraudulent, and that a conviction was not justified as to

any defendant on the evidence admitted with respect to

those matters. He based his plea for conviction solely

on the McKeon transaction. This confession of the

Assistant Attorney General was obviously in accord with

the state of the evidence as will be hereafter seen.

As we have heretofore pointed out appellants Shingle

and Brown v/ere entirely excluded from participation in

the Italo acquisition of the Brownmoor and McKeon as-

sets. With respect to the McKeon deal they were spe-

cifically excluded from being parties to a secret arrange-

ment and agreement, if any there was, to receive any

portion of the stock paid by Italo to McKeon for its as-

sets, or of receiving or selling any of said stock or de-

riving any benefit from the proceeds of said sale. Par-

ticipation in the entire McKeon transaction was specifi-

cally restricted, in both the indictment and bill of particu-

lars, to the eight defendants named as being ofiicers and

directors of the Italo Company. The indictment and bill

of particulars in effect said that ''Shingle and Brozun had

no knozvledge of or participation in these transactions."

Despite this, the court nevertheless, over the continuous

objections of these appellants, permitted the introduction

in evidence of numerous books of account and other docu-

mentary evidence which were used as a basis for the tes-

timony of the government account Goshorn and for

his summary Exhibit 297 and permitted him to testify

that these appellants received a portion of the "bonus"

stock issued by the Italo Company for the McKeon as-

sets and "realized" large sums of money from the dispo-

sition thereof. These appellants were taken by surprise
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by the admission of this evidence in plain violation of

the bill of particulars, were deceived by the bill of par-

ticulars furnished by government counsel and were de-

prived, by the conduct of the District Attorney and the

court, of that fair and impartial trial to which they were

constitutionally entitled. In effect these appellants were

tried upon matters not charged against them and which

they were unprepared to meet. "No notice was given

by the indictment of the purpose of the government to in-

troduce proof of them." {Boyd v. U. S., 142 U. S. 450

(35 L. Ed. 1077 at 1080).)

Argument on Specification of Error No. VI.

This specitication of error {supra, p. 75) involves the

refusal uf the court to instruct the jury as to the effect

of the bill of particulars on the allegations and proof.

The objections to the admission of evidence violating

the solemn inhibitions of the bill of particulars and of

the order of Judge McCormick that ''the government will

be bound by the bill of particulars as furnished, as to all

defendants" having proved unavailing, these appellants

nevertheless in a sincere and last desperate effort to have

tlie court remedy the prejudice caused by its surprise rul-

ings requested the court to instruct the jury as to the na-

ture and eft'ect of the bill of particulars.

These appellants requested the court to instruct the

jury substantially as follows [supra, p. 77 ct scq.] :

1. That the government was bound by, and restricted

in its proof to proving the allegations of the indictment

as to the particular defendants named as having partici-

pated in the particular transactions, but that the mere
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fact that the bill of particulars specified that a particular

defendant participated in a particular transaction was not

evidence that he did. [A. E. 70; R. pp. 1404 and 1405.]

2. And that theretofore the jury zuas not to consider

any evidence as proving or tending to prove that appel-

lants Shingle and Brozmi participated in any of the fol-

lowing- transactions not charged against them:

(a) In the organization of Italo-American or

Ttalo-Pete [A. E. 71, 72, 73: R. pp. 1505-15071, or

(b) That they received a bonus from Italo-Pete

for participating in the 5^0,000 loan [A. E. 74: R.

p. 1507], or

(c) That they caused the execution of the

Brownmoor-Italo contract or the issuance of stock

by Italo for the Brownmoor assets [A. E. 75, 76,

77, 7^\ R. pp. 1507-1510], or

(d) Caused the execution of the Italo-McKeon
contract [A. E. 79; R. p. 1511], or participated

(e) In the proceedings before the Corporation

Commissioner for a permit for Italo to issue its

stock in acquiring the McKeon assets [A. E. 80;
R. pp. 1511 and 1512], or

(f) That they had knowledge of or were parties

to a "secret arrangement and agreement" whereby
the defendants were to receive 2,500,000 of the

4,500,000 shares of stock issued by Italo to the

McKeon Company for its assets [A. E. 36, R. p.

1436; A. E. 81 and 82, R. pp. 1513 and 1514], or

(g) That they received, sold or profited from
the sale of the "secret profit stock" "received under
said secret arrangement and agreement" [A. E. 83;
R. p. 1514].
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These requested instructions are set forth in the rec-

ord at the places above noted, are clearly in conformity

to the allegations of the indictment and bill of particu-

lars, are correct statements of the law, and were not cov-

ered by any instructions given by the court.

Under the decisions cited in support of the last ar-

gued specihcation of error it was prejudicial error for

the court to admit evidence violating the bill of particu-

lars and it was equally prejudicial to refuse to instruct

the jury as to the effect of the bill of particulars fur-

nished. In a trial with many defendants it must be ob-

vious that the jury would be unable to sift the evidence

as to each particular defendant and to know which acts

were charged against some and not charged against

others. In all fairness to defendants these instructions

should have been given, and even had they been given it

is doubtful whether the damaging effect of the admission

of the evidence could have been remedied. The prob-

abilities are that such damage could not be remedied, but

in any event the refusal to give the requested instruc-

tions emphasized the error of the court. Exceptions

were taken to the refusal of the court to give these re-

quested instructions. [R. p. 1304.]

We feel that the error of the court zvith respect to

(1) the admission in evidence against these defendants

with respect to transactions not charged against them in

the indictment and bill of particidars and (2) the refusal

of the court to instruct the jury that they were not so

charged is such patent error that the appellee herein

shoidd confess error. That the evidence was prejudicial

cannot be denied. That appellants were taken by sur-

prise cannot be denied because the record affirmatively
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shows that with respect to all transactions in which they

were advised by the bill of particulars that they were

charged with participating they were prepared to and

did meet and effectually refute all of said charges, and

had they not been misled and deceived by the bill of par-

ticulars and indictment they would have been prepared

to meet the charges and evidence with respect to these

transactions. |R. 591-3.]

We respectfully call the court's attention to the au-

thorities cited under the last specification of error as sup-

porting specification of error No. VI, and also to the

cases of United States v. Pierce, 245 F. 888 at 890, and

the authorities cited in the McKeon brief, pages 352 to

364.

Argument on Specification of Error No. VII.

The court erred in admitting in evidence against

these appellants the books of account and records of

various corporations of which they were neither offi-

cers or directors, of whose contents they had no

knowledge and in admitting the testimony and sum-

maries of the government accountants based thereon,

for the reason that no proper foundation had been

laid for the admission of said records, and they were

hearsay as to these appellants.

1 McKeon brief, pages 252 to 267, and supra,

pages 85-87, are listed the corporate books and records

of corporations of which appellants Shingle and Brown

were admittedly not officers or directors. The rec-

ords in evidence were those of Italo-American, Italo-

Petroleum, Brownmoor, McKeon Drilling Co., John
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McKeon, Inc. and International Securities Company.

The VVilkes-Cavanaugh records based on the Bacon &
Brayton and Lieb Keystone records were not received in

evidence although the government accountant's testimony

was based in part thereon.

A lengthy standing objection specifying twenty-one

separate grounds of objection to the admissibility of the

books and records was interposed. [R. pp. 262-264.]

A lengthy motion to strike the exhibits from evidence

upon substantially the same grounds stated in the

lengthy objection thereto was made during the trial [R.

pp. 232-236] and a similar motion to strike and limit

said testimony was made at the conclusion of the govern-

ment's case in chief. [R. pp. 686-687.] Exceptions

were taken to each adverse ruling of the court. Among

the grounds of objection and motion were that the rec-

ords were incompetent, irrelevant and immaterial; hear-

say as to these appellants ; there was no showing that

the witnesses who identified the records had personal

knowledge of the matters therein set forth; that the ad-

mission of said records violated the constitutional rights

of appellants guaranteed to them under the Sixth Amend-

ment to the Constitution of the United States which pro-

vides that each and every defendant has the right to be

confronted with the witnesses who have personal knowl-

edge of the matters in evidence; that said records were

not the best evidence; that there was no proper founda-

tion laid for their admission in evidence; that the records

had not been shown to have been accurately kept; that

they were not the books of any defendant on trial, but

were the records of corporations, and were not competent

or admissible as admissions against the interest of any
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of these appellants on trial, and there was no showing

that the contents of the books were properly authenti-

cated. [R. pp. 232-236, 262-264.]

The McKeon brief, pages 252 to 330, adequately and

clearly summarizes the testimony of the witnesses iden-

tifying these exhibits and points out the utter lack of

foundation for their admission, and the lack of knowl-

edge the identifying witnesses had as to the transactions

recorded in said books or the accuracy thereof. We shall,

therefore, adopt this analysis as part of this brief with-

out further repetition.

The McKeon brief does not, however, summarize or

discuss the lack of foundation evidence for the admission

of the records of the McKeon Drilling Co., Inc.; of John

McKeon, Inc., or of the International Securities Com-

pany.

As heretofore stated, it was stipulated by government

counsel that neither Shingle nor Brown was an officer

or director of any of the above-mentioned corporations

Upon this subject the appellant Shingle testified:

"Neither Horace Brozvn, Axton Jones, Rossiter

INIikel or myself at any time during the period that

I have related zvas an officer or director or connected

in any way in any official capacity or fiduciary rela-

tionship with the Italo Petroleum Corporation, or

zmth any of the other companies that have been

mentioned in evidence/' [R. pp. 930-931.]

With respect to the records of Shingle ,
Brown &

Company, a corporation, the court made the following

observation

:

"The Court: If you want any further informa-

tion from Mr. Shingle, you can further cross-ex-

amine Mr. Shingle.
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Mr. Redwine: Well, I don't believe Mr. Shingle

kept the reeords.

The Court: Well, Mr. Shingle can go and look

at his records. They are his own records and he can

understand them. Any zvitness from the ivitness-

stand must he in a position to understand his oivn

records. That would never he indulged for a mo-

ment. Go on." [R. p. 961.]

Appellant Brown testified as follows:

"/ zvas never at any time an officer or director

of Italo-American Petroleum Corporation or of

halo Petroleum Corporation of America or of the

Brownmoor Oil Company or of the McKeon Drill-

ing Company or of the corporation knozvn as John

McKeon, Incorporated, and I never at any time had

any access to or any knowledge of the entries con-

tained in the hooks of account of the McKeon Drill-

ing Company, the Italo Petroleum Corporation of

America, the Italo-American Petroleum Corporation

or the Brozvnmoor Oil Company, and I never di-

rected or authorised anyone to make any entries in

any of the books of account of these firms.

"With particular respect to the testimony that has

been given here as to certain yellow sheets of paper

in the handwriting of Mr. Edgar P. Lyons, a former

defendant in this action, as to the set-up on the

books of the McKeon Drilling Company of the re-

ceipt of 2,000,000 shares of the capital stock of the

Italo Petroleum Corporation of America by the

McKeon Drilling Company, I had no knowledge of

and did not direct the entries of any of those matters

in the McKeon Drilling Company books." [R. pp.

961-962.]
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And that he was never an officer, director, employee or

agent of any of these corporations he testified as follows:

"During all of this period of time concerning

which I have testified, I never acted as an agent,

employee, director or officer of the McKeon Drilling

Company or any of these other corporations that

have been here referred to. I was an independent

broker dealing for myself."

It must be obvious, therefore, that there can be no

possible presumption or inference that appellants Shin-

gle and Brown kne\v of the contents of the books and

records of these corporations, and it was, therefore, in-

cumbent upon the government to affirmatively prove such

knowledge. No such proof was offered, but the contrary

was clearly established by the testimony above referred

to and that of the following witnesses

:

The witness Courtney Moore, a director of Italo-

American, testified that Shingle and Brown had no con-

nection with that company. [R. p. 197.]

The witness Emma Baldocchi, bookkeeper, testified

that Shingle and Brown never had access to and did not

examine the Italo-American books of account. [R. p.

207.]

The testimony of the witness Ida M. Scettrini, a book-

keeper, is silent with reference to Shingle and Brown.

[R. pp. 198-203.]

The witness McLachlen who identified the minute

books of Italo Petroleum testified that Shingle and
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Brown never attended meetings of the Italo directors and

were not directors or officers of that company. [R. p.

228.]

The witnesses Ida M. Scettrini, J. H. Jefferson [R.

p. 254
{
and Guy B. Davis [R. p. 260], bookkeepers of

Italo-Pete, made no mention of Shingle or Brown.

The witness J. S. Human, an Italo bookkeeper, testi-

fied that he never gave Shingle or Brown information

from the Italo books. [R. p. 256.]

The witnesses Ralph Sunderhauf and Ada B. Lyle [R.

pp. 283, 287, 301], stock transfer agents of Italo, testi-

fied that they never received any instructions, written or

verbal, from Shingle or Brown.

The McKeon Drilling Company records were identified

by the following witnesses:

D. C. Taylor, a McKeon bookkeeper, testified that

Shingle and Brown never gave him any of the informa-

tion set up in the McKeon books and never even saw the

books as far as he knew. [R. p. 319.]

The witness E. A. Thackaberry, secretary and treas-

urer of the McKeon Company, testified that the McKeon

brothers were the company's officers and directors, and

that he never informed Shingle or Brown concerning the

hook entries [R. p. 360] and that he never sazv them

examine the books.
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The witness Francis King [R. pp. 467, 469], iden-

tified the books of the Brozvmnoor Company and made no

mention of Shingle or Brown.

The books of the International Securities Company

identified by the witness H. L. Bentley were received in

evidence [R. p. 477], although the witness gave no testi-

mony to the effect that either Shingle or Brown had

knowledge of the contents of said books.

The books of John McKeon, Incorporated, a corpo-

ration, were received in evidence over objections upon the

grounds of their incompetency and hearsay, although no

mention was made of Shingle or Brown. [R. pp. 479

and 480.]

Photostatic copies of documents purporting to be rec-

ords of Lieb, Keystone & Company to Wilkes-Cavanaugh

partnership were received in evidence over objections, al-

though the witness Lyle [R. p. 283] testified that Shin-

gle and Brown knew nothing of the contents of said rec-

ords. [R. p. 287.]

The records of Shingle, Brown & Company, a corpo-

ration, were identified by the witness Byers who gave no

evidence concerning appellants' knowledge of or familiar-

ity with such records, although appellants were officers of

said company.

Exhibits 297, 298 and 299, and the testimony of the

witness Goshorn were based on the above records, some

of which were and some of which were not in evidence.
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LAW AND ARGUMENT.

We have heretofore contended that this case must be

reversed for the erroneous admission of the books of

account, summaries and evidence in violation of the re-

strictions of the bill of particulars, and we now contend

that the admission in evidence of these records was er-

roneous as to these appellants because no proper founda-

tion v/as laid for their admission and they were hearsay.

Under the Sixth Amendment to the Constitution of

the United States the appellants were entitled to be con-

fronted by the witnesses against them. The Sixth

Amendment provides in part that "in all criminal prose-

cutions the accused shall enjoy the right . . . to be

confronted with the witnesses against him."

Rule Stated as to Foundation

Necessary for Admission in Evidence of

Corporate Books and Records.

The rule is well settled that a book of account is not

admissible in evidence where not shown to be a book of

original entries, nor that the entries were made at the

date of the transactions recorded, nor that they were

known by the persons making them to be correct.

(Kerns v. McKean, 76 Cal. 87; Kerns v. Dean, 77 Cal.

555.) It is necessary to show the correctness of the

books and of the entries therein. (Colbitrn v. Parrett,

27 C. A. 541.)

Entries in hooks of account are admissible in evidence

against the party responsible therefor as admissions

against interest, and the general rule is that entries of a

third person of transactions bctzveen such third person

and others not parties to the litigation, or one of the
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parties litigant, are not admissible because they are hear-

say and res inter alios acta.

Sather v. Giaconi, 110 Ore. 433 [220 Pac. 740];

Radtke v. Taylor, 105 Ore. 559 [210 Pac. 863, 27

A. L. R. 1423].

The rules respecting- the admission in evidence of cor-

porate books of account, were well stated by this court

in the case of Osborne v. United States, 17 F. (2d) 246

at 248, as follows:

''Ordinarily, before books of account can be re-

ceived in evidence, a proper foundation must be laid.

''In order to lay the foundation for the admission

of such evidence it must be shown that the books in

question are books of account kept in regular course

of the business, that the business is of a character

in which it is proper or customary to keep such

books, that the entries were either original entries

or the first permanent entries of the transactions,

that they were made at the time, or within reason-

able proximity to the time, of the respective trans-

actions, and that the persons making them had per-

sonal knowledge of the transactions, or obtained

such knowledge from a report regularly made to

him by some other person employed in the business

whose duty it was to make the same in the regular

course of the business. Chan Kiu Sing v. Gordon,

171 Cal. 28, 151 P. 657.

"In discussing the same question in Chaffee & Co.

V. United States, 18 Wall. 516, 21 L. Ed. 908, the

court said:

" 'And that rule, with some exceptions not in-

cluding the present case, requires, for the admissi-

bility of the entries, not merely that they shall be
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contemporaneous with the facts to zvhich they re-

late, hut shall he made hy parties having personal

knowledge of the facts, and he corrohorated hy their

testimony, if living and accessible, or hy proof of

their handwriting, if dead or insane, or heyond the

reach of the process or commission of the court.

The testimony of living witnesses personally cog-

nizant of the facts of which they speak, given un-

der the sanction of an oath in open court, where

they may be subjected to cross-examination, affords

the greatest security for truth. Their declarations,

verbal or written, must, however, sometimes be ad-

mitted when they themselves cannot be called, in or-

der to prevent a failure of justice. The admissi-

bility of the declarations is in such cases limited by

the necessity upon which it is founded.'

"Measured by this rule it is quite apparent that

a proper foundation was not laid for the admission

of all the books and records received in evidence;

and, unless shown to have been accurately kept, the

hooks of a corporation are not ordinarily admissible

against its officers and stockholders in the absence of

evidence tending to show that they had something

to do with the keeping of the books, had knowledge

of their contents, or such connection with the books

as to justify an inference of actual acquaintance

thereimth. Worden v. United States (C. C. A.), 204

F. 1; Cullen v. United States (C. C. A.), 2 F. (2d)

524."

In the case of Worden v. United States, 204 F. 1

[C. C. A. 6], cited with approval by this court in the

Osborne case, supra, the defendant Worden and one Per-

son were convicted of conspiracy to defraud the United

States in the purchase of public land. The defendant
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Worden was president of the Worden Lumber Company,

defendant Person was superintendent, and one Duell

looked after the office and kept the books. At the trial

the books of the company were offered and received in

evidence against the defendant Worden, and in holding

such admission to be error the Circuit Court of Appeals

said:

"The books of account played an important part

on the trial. Worden's books kept before the

company was formed, were, as against him, com-

petent evidence of the making of the alleged ad-

vances to entrymen. But the books were not, from
the fact alone that they were Worden's, competent

evidence against Person. The question of the com-

petency of the company's books affects both plain-

tiffs in error. The importance of the books, both

of Worden and of the company, appears . . .

and if the evidence offered by the books were elimi-

nated, the proof, in our opinion, zvould have been in-

sufficient to support a conviction of plaintiffs in er-

ror, having in mind the necessity of unlawfid agree-

ment, prior to application for purchase. The books

of the company (as distinguished from Worden's)
are important. . . .

"Were the corporation the opposite party here, en-

tries on its books zvould be competent evidence when
in the nature of admissions, and without the neces-

sity of strict authentication beyond establishing the

identity of books. Foster v. United States (C. C.

A. 6), 178 Fed. 165, 175, 101 C. C. A. 485, 495,

and authorities cited. The corporation, however, is

not here the opposite party; there was no affirmative

proof that the books were correctly kept; and while
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the rule is well settled that entries in the hooks of

a corporation shozuing dealings between it and its

managers are competent evidence against the latter,

even in a criminal prosecution, on proof of such con-

nection and familiarity with the hooks as to justify

an inference of actual acquaintance ivith their con-

tents, as heing admissions or assertions of the facts

stated therein (Foster v. United States, supra; Peo-

ple V. Leonard, 106 Cal. 302, 39 Pac. 617; Olney v.

Chadsey, 7 R. I. 224; Bacon v. United States, 97

F. 35, 40, 38 C. C. A. '2)7), yet such is, zve think,

the only theory on zvhich the entries in question can

he held competent evidence against the defendants.

State V. Ames, 119 Iowa 680, 684, 94 N. W. 231;

Lang V. State, 97 Ala. 41, 46, 12 South. 183; Bar-

tholomew V. Farwell, 41 Conn. 107, 111.

**While (unless by the above paragraph which we
have italicized in full) the court made no express

ruling that the proofs were such as to make the book

entries competent evidence against the defendants,

we are constrained to think that the language re-

ferred to (and in view of the fact that defendants

were shown to have participated in the management

of the company, and that one of them, although not

one of the plaintiffs in error, took part in the book-

keeping) may well have been understood by the jury

(although perhaps not so intended) as a ruling that

the bookkeeping entries would be, in the contingency

stated, competent evidence against plaintiffs in error.

See F. C. Austin Mfg. Co. v. Johnson (C. C. A. 8th

Cir.), 89 Fed. 677, 683, 32 C. C. A. 309.

"The facts referred to did make the bookkeeping

entries competent as against Duell; they were not

alone sufficient to make them competent as against
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plaintiffs in error. The ruling-, we think, consti-

tuted prejudicial error unless the evidence, taken to-

gether, justified a ruling that the bookkeeping- entries

were competent evidence against plaintiffs in error.

This brings us to the question whether the proofs

were such as to justify treating the book entries, in-

cluding not only the original but transfer entries,

competent evidence as against defendants here com-

plaining on the basis of admissions or assertions by

them.

"It clearly appears that Person had nothing to do

with keeping the books. He was simply superin-

tendent, and there is nothing to indicate that he knew

anything about bookkeeping or that he paid any at-

tention to it, or that he directed any of the entries

in question. . . . The showing was not such as,

in our opinion, to justify a ruling that the book-

keeping entries were competent evidence against him.

"Unless the mere fact of Worden's presidency and

management of the company raised a legal presump-

tion of his acquaintance with the book entries, thus

putting upon him, in defense of a charge of crime,

the burden of rebutting such legal presumption, we

think the books cannot, in the peculiar state of this

record, be held as a matter of law competent evi-

dence against him. We have found no persuasive

decision sustaining such legal presumption (in the

absence of statutory requirement of correct book-

keeping) except on proof that the hooks were kept

under the instruction, direction, or supervision of the

person against whom the entries are offered, or that

such person presumably had examined the books or

in some way obtained actual knowledge of the

entries."
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As the court said in the Warden case, "the corporation

is not here the opposite party." Here the above men-

tioned corporations were not the opposite party. Neither

were the defendants Shingle or Brown officers or direc-

tors of said companies and had nothing whatsoever to

do with the entries contained in the books of account

and never directed the making thereof. We have in this

case then, a situation where entries were made in books

of account by bookkeepers employed by corporations en-

tirely without the knowledge of appellants, which en-

tries, although not proven to be correct and concerning

which the parties making the entries had no personal

knowledge of the transactions recorded, are admitted in

evidence against these appellants in a criminal prosecu-

tion. The hooks and entries therein might he consid-

ered as admissions against the corporations involved if

they were parties to the action^ hut zve cannot see how
they can he considered against these appellants person-

ally, especially ivhen they are shozun to have had nothing

to do with their keeping and no knowledge of their con-

tents. If they are to he considered as admissions against

these appellants shoidd not there he some proof that these

appellants knezv what the hooks contained^ There was
not only no affirmative proof of this fact introduced but

it was affirmatively established in all instances that these

appellants knew nothing whatsoever of the contents of

the above mentioned books. Manifestly these entries

could not be admissions of these appellants unless they

had something to do with them or knew what they were.

If they are to be considered as contradictory of state-

ments which the appellants might have made regarding

the conditions of these corporations (which we submit is

not the case here), then it is obvious that the proper
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foundation must be laid for their introduction. But such

is not the case for these were introduced as part of the

government's case in chief. Surely under these circum-

stances entries in books not shown to be accurate, not

shown to have been made with the knowledge of these

appellants and shown to be the books of third party cor-

porations with which these appellants were not con-

nected, could not be received in evidence as against them.

There can here exist no presumption of familiarity with

the books by reason ,of the fact that appellants were of-

ficers of the corporation, for here they were not officers

of the corporation and the affirmative evidence shows

that they had nothing whatsoever to do with the books.

As said by the Supreme Court of the United States in

the case of Chaffee & Company v. United States, 18

Wall. 516 (21 L. Ed. 908):

''The hooks of a corporation are not ordinarily

admissible against its officers and stockholders, in the

absence of evidence tending to show that they had
something to do with the keeping of the hooks, had
knozuledge of their contents, or such connection with

the books as to justify an inference of actual ac-

quaintance therewith/'

In the case of People v. Burnham, 104 N. Y. Sup.

725, defendant was tried for the larceny of funds of a

company .of which he was an officer, said larceny being

the use of the company funds in paying the claim of a

third person made against another officer of the company

individually. The books of the corporation were intro-

duced in evidence against the defendant to show an entry
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respecting the payment of the claim of the third person.

With reference to this testimony the court said:

'There was also evidence admitted, against the

objection and exception of the defendant, in relation

to the entry in the books of the corporation respect-

ing this payment, zvhich was incompetent as against

this defendant. He zvas not shozun to have had any-

thing to do with these hooks, or any knozvledge of

their contents, or any connection with the entries.

The hooks of a corporation are not evidence as

against an officer of the corporation in a criminal

prosecution against him. Riidd v. Robinson, 126

N. Y. 113, 26 N. E. 1046, 12 L. R. A. 473, 22 Am.

St. Rep. 816 (P. 734)."

The leading case in Cahfornia upon this point is the

case of People v. Dohle, 203 Cal. 510. In that case de-

fendants were charged with a conspiracy to violate the

Corporate Securities Act. One of the defendants, Cox,

kept a combined set of books, some in Los Angeles and

others in San Francisco. An accountant on behalf of

the prosecution was allowed access to certain books sup-

posed to be Cox's books and from them a summary was

compiled and introduced in evidence over the objection of

appellants. In this connection the Supreme Court said:

"It is contended, however, that said books and the

summary thereof were admissible as the acts of an

agent as to the substantive offenses charged and as

the acts of a co-conspirator as to the offense of con-

spiracy. If we admit that Cox was the agent of

appellant, this might allow his declarations, made

within the scope of his agency, to he admitted in a

civil cause, hut human liherty does not rest upon so

weak a foundation. A principal, in order to he held

criminally liahle, must he shown to have knozvingly
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and intentionally aided, advised, or encouraged the

criminal act committed by the agent. In the absence

of proof to this extent, the summary of the books

should not have been received as a declaration bind-

ing upon appellant. . . .

''It should also be observed that said summary re-

ceived in evidence zvas compiled not only from the

Cox books, but also from the books of the Doble cor-

poration and from a comparison of the tivo sets of

books. But again appellant denied all knowledge of

the entries in the books of said corporation, in so far

as the same were summarized and received in evi-

dence. The summary of the Doble corporation books

zvas apparently admitted upon the theory that the set

of books from zvhich the entries zvere taken con-

sisted of books required by law to be kept and hence

admissible for that reason."

The court, after quoting with approval from the Wor-

den case, supra, said:

"In the case of McDonald v. United States, 241

Fed. 793, 800 [154 C. C. A. 495], one Hendrey,

the president of a Memphis bank, with plaintiffs in

error and six others, was indicted for using the

mails in furtherance of a scheme to defraud by or-

ganizing a company, called a bank, but in substance

a holding company or chain of banks, and selling

stock in and getting deposits therefor by false rep-

resentations. Upon various errors alleged the ver-

dict and sentence against Hendrey were reversed,

the court, among other things, holding as follows:

'Evidence was received as to the contents of the

books, of the Memphis bank, of which Hendrey was
president. This bank was a corporation, and the
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contents of the books of the corporation could not

be put in evidence in a criminal prosecution against

the president without a more direct showing of his

personal responsibility for the bookkeeping than we
observe here. (Worden v. United States, 204 Fed.

1, 9 [122 C C. A. 315].)"

Further citation of authority is unnecessary for the

reason that it is apparent that these bo.oks and records

were not admissible in evidence against these appellants

for any purpose whatsoever. From the foregoing cases it

is clear that, assuming a proper foundation had been laid

as to the accuracy and contemporaneous making of the

entries, the books of a corporation are admissible against

its officers and directors as admissions against their in-

terests only upon a showing of knowledge of and fami-

liarity with the entries therein. Such knowledge and

familiarity must affirmatively appear from the evidence

and is never presumed. The converse of this rule is also

true and that is that corporate records are not admissible

or competent against persons who, the evidence affirma-

tively shows, were not officers or directors of the corpo-

rations involved and did not have access to or knowledge

,of the entries in the said books of account. The basic

reason for the rule is that such entries are hearsay.

Under the rules above quoted it was necessary before

such records were admissible against any defendant to

show that such defendant had knowledge of the entries

contained in said books and here such evidence is lacking".

As stated in the Worden case, supra, "the books were not

from the fact alone that they were Worden's competent

evidence against Person." It is clear that these appel-

lants had no knowledge of any of the entries contained in
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the books of the McKeon DrilHng Co. and the other cor-

porations.

The obvious purpose and effect of the admission in evi-

dence of the above mentioned records was so that they

might be used as the basis of the summaries of the gov-

ernment accountants to show the following matters

:

1. The Italo American books to show the payment of

dividends from capital and not from net earnings or sur-

plus, and that the book value of the Italo American assets

had been appreciated on the books.

2. The Brownmoor books to show who the stock-

holders of record of that company were and that the

600,000 units of Italo Petroleum Corporation stock is-

sued for the Brownmoor assets were not distributed to

such stockholders of record and the elimination of the

Baldwin Hills-Inglewood lease from the assets transferred

to the Italo Petroleum Company.

3. The Italo Pete books were admitted to show the

nature and book value of the assets acquired from the

Italo American and Brownmoor and other companies, the

issue and transfer of shares of stock and the financial

condition of the company.

4. The McKeon books were admitted to show the cost

and book value of the assets transferred to Italo, the con-

sideration contracted for and received by McKeon; that

a number of shares of the stock were paid "as commis-

sions," "bonus" or "secret profits," and the explanation

of the profit on the McKeon-Italo transaction.

Without this evidence, that remaining in the record

merely disclosed the following facts

:

1. That Italo Pete borrowed $80,000 from a syndicate

which it repaid.
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2. That Itaio Pete bought certain assets of Brown-

moor Oil Company for 600,000 units of Italo Pete stock

which were issued to the parties thereto entitled, to-wit:

Frederic Vincent & Company.

3. That Italo acquired the assets or stock of many oil

companies at a fair valuation and that the sellers of said

assets received the agreed fair consideration.

4. That a syndicate was formed to finance the acqui-

sition of these assets and the syndicate members received

what they were entitled to receive for the moneys sub-

scribed by them.

5. That the stock delivered to McKeon Drilling Co.

for the Italo assets was paid to the persons to whom the

owners thereof directed it should be paid for valuable con-

sideration; that all persons receiving any of such stock

received it for value.

We contend therefore as stated in the Worden case,

supra, that "if the evidence offered by the books were

eliminated, the proof, in our opinion, would have been in-

sufficient to support a conviction of plaintiffs in error,

having in mind the necessity of unlawful agreement, prior"

thereto.

Since the books of account and records were inad-

missible the testimony of the witness Goshorn and the

summaries prepared by him, Exhibits 297, 298 and 299,

were inadmissible {People v. Dohle, supra), and the evi-

dence of the witness Hynes relative to the Italo-American

books was likewise inadmissible.

We adopt the argument in McKeon brief pages 267-

285 and the argument respecting the unwarranted conclu-

sions of witness Goshorn therein referred to pages 286-

331 with respect to Exhibits 297 and 299.
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Argument on Specification of Error No. XV.

The court erred in refusing to give Instruction No.

55 requested by all defendants [A. E. No. 93, R. 1525]

and in giving the instruction which appears on page 1292

of the Record and is described in Assignment of Error

No. 94. [R. 1526.]

The futile efforts of appellants to protect themselves

against the error arising from the admission in evidence

of these books and records is fully discussed in the

McKeon brief, pages 283 to 285, which argument we

adopt without reiteration.

Argument on Specification of Error No. VIII.

The court erred in permitting the jury to receive

evidence out of court by sending to the jury room

during the deliberations of the jury certain exhibits

containing matter that had been stricken from evi-

dence.

This specification of error {supra, pp. 89-90) involves

the conduct of the trial judge in sending Exhibits 155,

297 and 299 to the jury room, which exhibits contained

prejudicial matter that had been ordered stricken from

evidence but had not been deleted from said exhibits at

the time they were sent to the jury room. Although

appellants objected to the said exhibits being sent to the

jury room upon the ground that they contained matter

that had been stricken from evidence the court over-

ruled the objections and ordered said exhibits sent to the

jury for its consideration during its deliberations. [R.

1335 to 1340.]
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In the McKeon brief, pages 331 to 352 and supra,

pages 89-90, are summarized the proceedings resulting in

the court sending the objectionable exhibits to the jury

room. The prejudicial character of the Westbrook affi-

davit (Exhibit 155) and the highly prejudicial descrip-

tion of the stock as "bonus" stock on Exhibits 297 and

299 is clearly pointed out.

It Is Reversible Error for the Jury to

Receive Evidence Out of Court.

As a general rule it is reversible error to permit the

jury even by mistake to take with them to the jury room

papers or articles not properly in evidence and which

would tend to influence their verdict. (64 C. J. 1029,

Sec. 820.)

Where a portion of a book, paper or document is ex-

cluded from evidence the jury shoidd not be permitted

to take the paper on retirement to the jury room sinless

something is pasted over the excluded portion or it is

zuithheld from the jury in some other effectual mode,

and it is error to send the entire paper to the jury room

with no safeguard against their examining the parts of

the paper which have not been admitted in evidence ex-

cept a direction to examine only that part zvhich has been

admitted. (64 C. J. 1029.)

In the case of Bates v. Prebel, 151 U. S. 149 (38 L.

Ed. 106) an action was brought to recover of the de-

fendant stockbrokers the value of certain securities al-

leged to have been converted. From a judgment for
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plaintiff and order denying a new trial defendants ap-

pealed. During the trial certain pages of a memorandum

book in plaintiff's handwriting purporting to show the

date of deHvery and the nature of the securities delivered

to the defendants was admitted in evidence. After hold-

ing that the memorandum was inadmissible in evidence

and referring to the fact that nevertheless the entire

book was permitted to be taken to the jury room the

Supreme Court said:

"By the ninth assignment of error it appears that

after the close of the case, and when the jury were

about to retire to consider their verdict, the court

allowed the whole of the memorandum book to go to

the jury without any seahng or other protection of

the leaves and pages not put in evidence. It appears

that when the court admitted the leaves and pages

containing the memoranda above alluded to, it di-

rected the rest of the book to be sealed up or other-

wise protected from the inspection of the jury; but

that when the jury were about to retire, the plaintiff

offered to send the whole book, without such protec-

tion, and the court directed the jury not to examine

any part of the book except what was put in evi-

dence, and permitted the whole book with that in-

struction to go to the jury. To this the defendants

excepted. We think the court should have adhered

to the directions to take such measures as were neces-

sary to prevent the jury from seeing other portions

of the hook, as they contained matter, which though

hearing upon the issue, was zvholly inadmissihle as

testimony, and was calculated to create in the minds

of the jury a strong prejudice against the defend-

ants. This error was not cured hy the instructions

to the jury not to examine any part of the hook ex-
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cept zvhat was put in evidence. Such instructions

might have healed the error, if the contents of the

book had been unimportant. But the objectionable

portions in this case were such as were likely to

attract the eye of the jury, and accident or curiosity

would be likely to lead them, despite the admonition

of the court, to read the plaintiff's comments upon

the defendants and her private meditations, which

had no proper place in their deliberations. The

precise question involved here arose in Kalamazoo

Novelty Mfg. Co. v. McAlister, 36 Mich. 327,

where an entire book was suffered to be taken to the

jury room when but three pages were in evidence,

and it was held that the instruction not to look at

the unproved part should not be taken as relieving

its admission to the jury room from error. See Com.

v. Edgerly, 10 Allen, 184; Stoudenmire v. Harper,

81 Ala. 242."

In the case of Alaska Commercial Company v. Dinkel-

spiel, 121 F. 318 (C. C. A. 9) the court permitted an

exhibit for identification to go to the jury room and

considered as part of the evidence in the case. At the

time the jury requested the exhibit be sent to the jury

room the court stated that its recollection was that the

paper was marked for identification and then received

in evidence while counsel for appellant stated that it was

identified and was never offered in evidence and counsel

for the appellee stated that it was an oversight if it was

not offered in evidence. In holding that the action of

the court in permitting this exhibit to be taken to the

jury room was reversible error this court said:

"The paper never having been offered in evidence,

nor submitted to opposing counsel for their exami-
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nation, the latter had no opportunity to cross-

examine the witness who made it concerning the

data from which it was prepared, or other circum-

stances connected therewith. In viezv of all these

considerations, it is impossible to escape the conclu-

sion that to permit the exhibit to go to the jury as

evidence zvas error for zvhich the judgment must he

reversed. We are unable to say how much the jury

may have been influenced by such evidence in finding

their verdict. It is enough to say they may have

been influenced by it. Bates v. Preble, 151 U. S.

149, 14 Sup. Ct. 277, 38 L. ed. 106; Vicksburg &
M. R. Co. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118,

30 L. ed. 299." In the case last cited, Mr. Justice

Harlan, speaking for the court, said:

''While this court zvill not disturb a judgment for

an error that did not operate to the substantial in-

jury of the party against whom it was committed, it

is well settled that a reversal zvill be directed unless it

appears, beyond doubt, that the error complained of

did not and coidd not have prejudiced the rights of

the party;" citing Smiths v. Shoemaker, 17 Wall.

630, 639, 21 L. ed. 717; Deery v. Cray, 5 Wall. 795;

Moores v. Nat. Bank, 104 U. S. 625, 630, 26 L. ed.

870; Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct.

471, 28 L. ed. 62."

A new trial should have been granted for this consid-

eration by the jury of evidence not admitted. New trials

are freely granted where the jury are allowed to con-

sider papers and documents not in evidence. (16 C. J.

p. 1171, Sec. 2679.)
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Prejudice Is Presumed and

Burden Is on Appellee to

Show Lack of Prejudice.

In Ogden v. U. S., 122 F. 523 (C. C. A. 3) defend-

ant was prosecuted for violation of the Food and Drug

Act in selling insufficiently stamped oleomargarine.

After conviction a new trial was granted and on the re-

trial he was again convicted. The court refused to allow

the defendant to file, and refused to consider, a motion

for a new trial. This was held error. In retiring to

consider its verdict the jury was handed the indictment

with the endorsement thereon of the guilty verdict of

the first trial. In this connection the court said:

*Tt is, however, contended by the counsel for the

defendant in error that it is not shown by the depo-

sitions taken that the indorsements on the indict-

ments were read by any of the jurors. The fact

that papers with such indorsements upon them zvere

handed to the foreman of the jury, presumably by
authority, along zvifh other papers, by an officer of

the court, could hardly fail to give to the jury the

impression that they zvere intended for their con-

sideration, and that they zvere expected to have some
zjjeight in forming their verdict. We do not think

it zuas necessary on the part of the defendant belozv

to shozju that such indorsements had been read by
the jurors or any of them. It zvas a gross viola-

tion of the rights of the defendant belozv that they

should have been handed to them at all in the man-
ner in zi'hich they zvere. Trial by jury is properly

surrounded by every reasonable safeguard, to insure

the absence of any improper influence that might
operate upon the minds of the jurors, and give to

their verdict the dignity and respect so important

to be maintained in the interests of an impartial ad-
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ministration of justice. It was not necessary, there-

fore, in our opinion, that the defendant below should

have gone further than he did, when he showed the

presence in the jury room of the indictments with

the obnoxious indorsements, and the circumstances

under which they came into the possession of the

jury. Whether proof that these indorsements were

not read by any of the jury would have brought us

to a different conclusion need not now be considered.

// if zvoiild have had such an effect, the burden was
upon the defendant in error to produce the proof.

The presumption that their presence in the jury

room, under the circumstances, was injurious to the

defendant belozv, remains imtil rebutted by evidence

on the part of the plaintiff below.

We coidd rest this vieiv of the matter upon the

exceeding importance of guarding every approach

by which improper influence may reach the jury

room, and it woidd much diminish the efficiency of

these safeguards if we zvere to require the aggrieved

party to a suit, to not only show that obnoxious and

prohibited documents or other evidence were in the

possession of the jury, but that the jurors had actu-

ally availed themselves of the opportunity thus pre-

sented to them by reading or discussing the same.

An auxiliary reason for the view we have thus stated

is that it is not open, to one seeking to set aside the

verdict of a jury, to use jurors themselves as wit-

nesses to disparage their own verdict."

Where such, evidence is sent to the jury room there

must be a clear showing that the evidence sent was not

prejudicial. {People v. Thornton, 74 Cal. 482.)

As pointed out in the above cases the burden is not

upon the appellants but is upon the appellee to show that
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the evidence sent to the jury room was not prejudicial.

It is clear that Exhibit 155 was prejudicial to the de-

fendant Siens. It was likewise prejudicial to the appel-

lants Shingle and Brown and others in view of the state-

ment to the effect that the "Shingle Syndicate" made

large profits "of from five or ten to one." Considering

the fact that the only count upon which the defendants

Shingle and Brown were convicted referred to a letter

sent to a syndicate member and were acquitted on all

other charges, this statement in the statement must have

been prejudicial to their interests.

With respect to Exhibit 297 the gist of the charge of

th,e government with respect to the McKeon Drilling Co.

Inc. transaction was that this stock was a "secret profit"

and that the defendants (at least some of them) had a

"secret arrangement and agreement" whereby they were

to obtain this stock as a "secret profit" or "bonus" with-

out giving any consideration and to divide the same

among themselves. This being the focal point of the

government's case it was highly prejudicial and erroneous

for the government accountant to designate this stock as

"bonus stock" when there was no such, designation of the

same in any of the records in evidence. It is the duty

of an accountant to examine the books and records in

evidence and to give a summary of the contents thereof,

but it is not the duty of an accountant to usurp the func-

tions of the jury and designate that stock as "bonus"

stock, or declare that said stock was delivered without

consideration. It is not the duty of an accountant to go

outside of the records in evidence and coin a prejudicial,

damaging label for the transactions shown by the books

and records.
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In the case of Lezuis v. United States, C. C. A. 9, (38

F. (2) 406 at 411) this court described the duties of an

expert accountant as follows:

"The reason for utilizing an expert accountant is

that he may explain the technical significance of the

account hooks, that is, of the nature and character

of the entries, whether debit and credit, etc. and to

deduce therefrom whether the books do or do not

show certain facts in issue. In the strict sense of

the term he does not testify at all, except as to the

accuracy and good faith of his deductions. He fills

the same function as an adding machine, or a me-

chanical computer."

To allow the above mentioned evidence to go to the

jury room must have left an indelible impression on the

jury that the stock was "bonus stock" and was labeled

such in the books and records examined by the govern-

ment accountant and upon which he based his testimony.

As was said in the Ogden case, supra:

"The fact that papers . . . were handed to

the foreman of the jury, presumably by author-

ity, along with other papers, by an officer of the

court, could hardly fail to give to the jury the

impression that they were expected to have some
weight in forming their verdict ... It was a

gross violation of the rights of the defendant be-

low that they should have been handed to them
at all in the manner in which they were."

After a jury has retired to deliberate on its verdict un-

usual care should be and always is exercised to see th^t

the jury does not communicate with persons outside the
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jury room and does not receive evidence out of court.

In the present case the court did not only not endeavor

to keep the rejected evidence from the jury, but ex-

pressly ordered that it be delivered to them even though

counsel expressly called the court's attention to the fact

that such exhibits were not in evidence. For the court

to sanction the sending of evidence to the jury room

which has not been received in evidence but has been ex-

pressly excluded therefrom would be to place judicial

sanction upon the deprivation of a defendant of his con-

stitutional rights to a fair trial by jury For these rea-

sons we respectfully contend that reversible error was

committed and the cause should be reversed.

Argument on Specification of Error No. XI.

It was prejudicial error for the court to admit evi-

dence as part of the government's case in chief to the

effect that the appellant Wilkes and his associates

v^ere men of "very bad reputation" and that Wilkes

v^ras an "unscrupulous promoter."

In this specification of error, supra, page 93, we have

summarized the evidence, objections, rulings and excep-

tions with respect to the testimony of the witness Doug-

las Fyfe called as a witness in the government's case in

chief to the effect that he told the defendant Perata "that

men of very bad reputation were being brought into the

(Italo) company" and that Wilkes was an "unscrupulous

promoter". That such evidence was prejudicial and im-

properly admitted must be apparent.
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Evidence of Bad Character

Inadmissible Unless Good
Character First Put in

Issue by Defendant.

It is a fundamental rule of criminal law that the state

is not entitled to introduce evidence of the bad character

or reputation of an accused unless he has already clearly

and expressly put his character in issue by introducing

evidence of good character.

16 C. J. 581, Sec. 1122;

U.S.v.Jourdine, 26 Fed. Case No. 15,499;

U. S.v. Kenneally, 26 Fed. Case No. 15,522;

U.S.v. Warner, 28 Fed. Case No. 16,642;

State V. Shaw, 75 Wash. 326 (135 Pac. 20);

State V. Craddick, 61 Wash. 425

;

Mercer v. U. S., 14 F. (2) 281 at 283;

Thompson v. U. S., 283 Fed. 895

;

Jianole v. U. S., 299 Fed. 496.

To permit evidence of bad character or reputation of

an accused to go before the jury when a defendant has

not put his character in issue is reversible error.

See cases cited, supra, and

Pound V. State, 43 Ga. 88.

In the case of Greer v. U. S., 245 U. S. 559 (62 L.

Ed. 469) the Supreme Court established the rule in the

federal courts that there is no presumption of good char-

acter; and in so doing the court reaffirmed the rule that

the government can only put in evidence of bad character
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to refute evidence of good character produced by a de-

fendant, and in this respect said:

"^As the government cannot put in evidence ex-

cept to anszver evidence introduced by the defense,

the natural inference is that the prisoner is allowed

to try to prove a good character for what it may be

worth, but that the choice zvhether to raise that issue

rests with him. . . . The meaning must be that

character is not an issue in the case unless the

prisoner chooses to make it one.''

It is true that the court stated that such evidence was

not evidence of the bad reputation of the defendants but

a reading of the testimony of the witness Douglas Fyfe

will show that the only purpose for which he was called

as a witness was to give testimony with respect to these

matters. In a case where defendants are jointly tried

and indicted it must be apparent that for a witness to

testify that such men were men of "very bad reputation"

is equally damaging to all defendants on trial.

It is true that the court granted appellants' motion to

strike the testimony that Wilkes was "an unscrupulous

promoter" but this did not cure the error. The court

refused to strike the testimony that men of "very bad

reputation were being brought into the company/' [R.

p. 217.]

In the case of Lockhart v. U. S., 35 F. (2) 905, this

court had the following to say with respect to this matter

:

"The question for decision therefore is this, may
a court admit incompetent, prejudicial testimony be-

fore a jury and cure the error by zvithdrazving the

testimony from the consideration of the jury at the

close of the trial? That this may be done as a
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general rule is well settled; but there is an exception

to the general rule as well established as the rule

itself.

The exception is thus stated in Waldron v. Wal-

dron, 156 U. S. 361, 383, 15 S. Ct. 383, 389, 39 L.

Ed. 453 : 'There is an exception, however, to this

general rule, by virtue of which the curative effect

of the correction, in any particular instance, depends

upon whether or not considering the whole case and

its particular circumstances, the error committed

appears to have been of so serious a nature that it

must have affected the minds of the jury despite the

correction by the court.'

In Maytag v. Cummins (C. C. A.), 260 Fed. 74,

82, the court said: 'But there is an exception to

this rule. It is that, where the appellate court per-

ceives from an examination of the record that the

inadmissible evidence made such a strong impression

upon the minds of the jury that its subsequent with-

drawal or the instruction to disregard it probably

failed to eradicate the injurious effect of it from the

minds of the jury, there the defeated party did not

have a fair trial of his case, and a new trial should

be granted.'

See, also, Rudd v. U. S. (C. C. A.), 173 Fed.

912; Quigley v. U. S. (C C. A.), 19 Fed. (2) 756.

This case falls within the exception and not with-

in the general rule. As already stated, the testi-

mony wrongly admitted zvas highly prejudicial in its

nature, and its effect could not be entirely eradicated

from the minds of the jury by a simple instruction

to disregard it.
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It certainly cannot he said that such testimony

would not unconsciously affect the verdict, however

much the jury might he disposed to follow the in-

structions of the court.

See, also, Gee v. Fonk Poy, 88 Cal. 627."

See, also:

Sapp V. U. S.,, 35 F. (2d) 580 (C. C. A. 8) ;

Kuhn V. U. S., 24 F. (2d) 910 (C. C. A. 9)

;

Latham v. U. S., 226 F. 420;

Newman v. U. S., 289 F. 712.

Not only did the attempted withdrawal of this evidence

from the jury not cure the error but the court empha-

sized the error by permitting the district attorney to

read this stricken evidence to the jury, as will appear

from the next argued specification of error.

Argument on Specification of Error No. XII.

The district attorney was guilty of prejudicial mis-

conduct in reading to the jury testimony to the effect

that appellant Wilkes was "an unscrupulous promo-

ter," said evidence having been stricken from the

record.

We have hereinabove pointed out the proceedings had

in the opening argument of counsel to the jury where

he was permitted to argue that the witness Wilkes had

a reputation of being "an unscrupulous promoter"

These are based on Assignments of Error Nos. 63 and

64 [R. pp. 1495 to 1499] and the proceedings with re-

spect thereto appear in the record. [R. pp. 1262 to

1265.] Counsel immediately assigned the argument as
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misconduct on the grounds that it was evidence that had

been ordered stricken from the record, but the court

said: "No. It will stand just as it is: That a state-

ment made to those present—as to characterizing" or giv-

ing- his opinion as to the statement as to the reputation

of Mr. Wilkes was properly in the record. Go on." [R.

p. 1264.] Again the matter was called to the attention

of the court and the court refused to rebuke the district

attorney [R. pp. 1264 to 1265.], but rebuked defense coun-

sel for assigning the argument as misconduct for the

court said [R. p. 1266] :

"Clearly, Mr. Wood, and I am sure that this is the

rule, that counsel in arguing to the jury may indulge

his own conclusions from what is shown in the evi-

dence. I certainly would be sorry to think that there

was any other rule in times past. Nozv, don't inter-

rupt. Please don't do that. Those interruptions are

unseemly entirely."

Surely one can but conclude that the conduct of the

district attorney, and that of the court, in permitting

such argument was not an inadvertence but an inten-

tional abuse of the rights of argument. The evidence as

to Wilkes being an "unscrupulous promoter" and as to

men of "very bad reputation being brought into the com-

pany" plainly had no place in the record. The matter

was called directly to the court's attention with the re-

quest that the district attorney be rebuked for misconduct

in arguing matters stricken from evidence. Under the

authorities above quoted the prejudice was not only not

removed but was emphasized by the remarks of the

court.
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In the case of Volkmor v. U. S., 13 F. (2) 594 [C. C.

A. 6] the court said:

"Even if there had been no objection, it was the

duty of the court, on its own motion, to reprove

counsel and instruct the jury to disregard the re-

marks. This is not a case of inadvertence of state-

ment, but of intentional abuse."

The court, referring to the case of A'. Y. Central v.

Johnson, 279 U. S., 310, 318 (73 L. Ed. 707), in Read

V. U. S., 42 Fed. (2) 636 at 645, said:

"This was a civil action, and it is much more im-

portant that prejudice be not aroused in a criminal

action than it is in a civil one. No exceptions were

taken to the remarks of the prosecuting attorney,

but, as held in the New York Central R. R. case,

supra, where paramount considerations are involved,

'the failure of counsel to particularize an exception

will not preclude this court from correcting the

error.' This court in Van Gorder v. United States,

21 Fed. (2) 939, 942, said on this subject: Tn
criminal cases involving the life or liberty of the

accused the appellate courts of the United States

may notice and correct, in the interest of a just and

fair enforcement of the laws, serious errors in the

trial of the accused fatal to the defendant's rights,

although those errors were not challenged or re-

served by objections, motions, exceptions or assign-

ments of error.'
"

In the case of McKnight v. United States, 97 F. 208

(C. C. A. 6) in an opinion rendered by Justices Taft,

Lurton and Day, the district attorney made comments as

to the lack of character of the defendant of a less aggra-
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vated character than those in the present case. In that

case the district attorney said:

"That he (defendant) stands without a reputation

in the community and that he stands without such

good character."

The court reversed the case for this prejudicial argu-

ment saying:

"It is the defendant's privilege, not his duty, to

open by evidence the question of his character. The

expense, the remoteness of witnesses, confidence in

his case, and other considerations, would often dis-

suade him therefrom, however certain of success

therein. Hence, and because the state may not show

a character bad which the defendant has not put in

issue, the omission of this evidence does not justify

the presumption that it is not good; and neither

counsel nor the judge has the right to argue to the

jury that it does, nor should they assume anything

against it while deliberating on their verdict.'

To the same effect: State v. Upham, 38 Me.

261; Fletcher v. State, 49 Ind. 124; Stephens v.

State, 20 Tex. App. 255; State v. Dockstader, 42

Iowa, 436; Ackley v. People, 9 Barb. 610; People

V. White, 24 Wend. 520; People v. Evans, 72 Mich.

367, 40 N. W. 473; Pollard v. State (Tex. Cr.

App.), 26 S. W. 70."

See, also:

Lowdon V. United States, 149 Fed. 673 at 677;

People V. Gleason, 122 Cal. 370.
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Argument on Specifications of Error Nos. IX and X.

These speciiications of error, supra, pages 91 and 92,

deal with the court refusing to permit cross-examina-

tion of the witness Goshorn with respect to his testi-

mony to the effect that these appellants had "realized"

stock and money from "bonus" stock without giving any

consideration therefor and as net profits.

Cross-examination Is Matter of Right.

It is error for the trial court to refuse to permit the cross-

examination of a witness to extend to all matters ger-

mane to the direct examination as such cross-exami-

nation is a matter of absolute right and not a privilege.

Harold v. Oklahoma, 169 F. 47;

Houghton v. Jones, 1 Wall. 702 (17 L. Ed. 503).

Generally speaking when direct examination opens a

general subject the cross-examination may go into any

phase and cannot be restricted to mere parts which con-

stitute a unity.

People V. Dole, 122 Gal. 483.

The refusal to allow cross-examination of a witness

upon matters brought out in direct examination and

relevant to the issue is a denial of an absolute right and

has been generally held to be a sufficient ground for re-

versal or granting a new trial.

Reeve v. Dennett, 141 Mass. 207, 6 N. E. 378;

Martin v. Elden, 32 Ohio State 282;

Eames v. Kaiser, 142 U. S. 488 (35 L. Ed.

1091);
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Prout V. Bernard Land, etc. Co. (N. J.), 73 Atl.

486;

Babirecki v. Virgil (N. J.), 127 Atl. 594 (39

A. L. R. 171).

In the case of In re Mary Campbell, 100 Vt. 395 (138

Atl. 725, 54 A. L. R. 1369), the court thus stated the

rule:

That which tends to limit, explain or refute state-

ments of a witness on direct examination or to

modify the inferences deducible therefrom comes

within the range of proper cross-examination when

the credibility of the witness is not involved. Thus

far counsel may go as a matter of right.

In the case of Alford v. U. S., 282 U. S. 687 (75 L.

Ed. 624), it was held reversible error for the trial court

to sustain an objection to a question asked of a prosecu-

tion witness "where do you live?" The court sum-

marized the authorities holding that cross-examination

of a witness is a matter of right; that it should be per-

mitted to show the untruthfulness or biased character

of the testimony of a witness and that cross-examination

must necessarily be exploratory. In this connection the

Supreme Court said:

"It is the essence of a fair trial that reasonable

latitude be given the cross-examiner, even though he

is unable to state to the court what facts a reason-

able cross-examination might develop. Prejudice

ensues from a denial of the opportunity to place the

witness in his proper setting and put the zveight of

his testimony and his credibility to a test, without

which the jury cannot fairly appraise them. . . .

(Citing cases.) To say that prejudice can be estab-



—166—

lishcd only by shoiving that the cross-examination,

if pursued, zvoidd necessarily have brought out facts

tending to discredit the testimony in chief, is to deny

a substantial right and zvithdrazv one of the safe-

guards essential to a fair trial. (Citing cases.) In

this respect a summary denial of the right to cross-

examination is distinguishable from the erroneous

admission of harmless testimony. (Citing cases.)"

That the questions propounded to the witness Goshorn

were clearly proper cross-examination must be apparent.

The subject matter of his direct examination had to do

with his conclusions based upon an examination of the

books and records in evidence. He had testified that

stock and money had been delivered to appellants without

consideration and that the amount so "realized" was as

a "bonus" and was all net profit. It was obviously with-

in the scope of the cross-examination to question the wit-

ness with respect to the disposition of these moneys. It

was proper to question him concerning the value of any

services that had been rendered as consideration for the

money and stock so received. It was proper to question

him for the purpose of ascertaining whether this money

which went into the profit and loss account had been sub-

sequently returned to the McKeon Drilling Company or

what had been done with it. It was proper cross-exami-

nation to examine this witness with respect to all of the

items in the books of account upon which he had based

his testimony. The undue restriction of this right of

cross-examination constituted prejudicial error. The

court ruled that counsel could not question the witness

"with respect to any matters about any costs, expenses,

valuations of services or any other such thing which may
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go to constitute a proper charge or expense against this

item of $578260.63"

The bias and prejudice of the trial court in favor of

the government accountant was clearly demonstrated but

the law is well settled "that whatever may be the opinion

of a judge as to the credibility of a witness he should

permit full cross-examination of the witness without un-

necessary interference."

York V. U. S., 299 F. 778.

Argument on Specification of Error No. XIII.

The court erred in proceeding with the trial after the

presentation and filing of the affidavit of personal bias

and prejudice as directed against the trial judge, the

Honorable George Cosgrave, and verified by the defend-

ant Siens, and joined in by appellants Shingle and

Brown and others.

The analysis and argument contained in the McKeon

brief, (pages 225 to 251), with respect to these proceed-

ings is so clear, complete and logical that we deem it

unnecessary to add thereto. We feel that the affidavit

was plainly sufficient as a matter of law and that the

facts therein stated, believed by appellants to be true,

were sufficient to show a personal bias and prejudice on

the part of the trial judge against appellants and in favor

of the government. We therefore adopt the argument

and analysis contained in the McKeon brief as part of

this brief.
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Arguments on Specifications of Error Nos. XIV, XV,
XVI, XVII, XVIII and XIX.

The court erred in instructing the jury on matters of

law and in refusing to instruct the jury as requested b)

appellant.

These specifications are all directed to the instructions

given by the court or to those requested and refused;

specification of error Xo. XIV covered by assignments

of error Nos. 95 and 96 [R. p. 1527] covers the instruction

given by the court with respect to the credibility of wit-

nesses. As pointed out in the McKeon brief (pp. 380 to

384) the court instructed the jury in substance that the

presumption is ihat a witness (and a defendant as a wit-

ness) is presumed to speak the truth, but that this pre-

sumption "may be repelled (1) by his reputation for truth

and integrity, (2) by the probability of his testimony and

(3) tu the extent to which it is corroborated by known

facts in the case" [R. p. 1527J.

This instruction in effect advised the jury that if a de-

fendant had produced evidence of his good reputation

for truth and veracity (which Shingle and Brown did)

such evidence would serve to repell the presumptior

that such detendant testified truthfully. The instruc

tion in effect further advised the jury that the "prob-

ability', not the improbability, of a defendant's testimony

served to rebut the presumption that he was telling

the truth, and further that, if a defendant's testimony

were corroborated by the known facts in the case thai

corroboration also would serve to rebut the presumptioi

that the defendant and his witnesses were testifving- to

the truth.
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At the oral ar;piment the court questioned whether

sufficient exception was taken to the erroneous instruction

given by the court on the credibiHty of witnesses. We
think that the exception was sufficient in view of the

following

:

1. Exception was taken to the refusal of the court to

give the requested correct instruction No. 42 [R. p. 1319]

in the following language [R. p. 1304] :

"We except to the refusal of the court to give the

following numbered instructions requested by the

defendants for the reason that the matters therein

suggested are a proper statement of the lazu and
have not been by the court fully covered or presented

to the jury in its given instructions and such instruc-

tions relate directly to the questions to be determined

by the jury and are necessary to properly aid them
in their determination of the questions submitted

for their consideration."

After this exception was taken the court refused to

correctly instruct the jury. The only other exceptions

to the instruction given on this subject appear as follows

[R. p. 1325] : ''to each and every part of the charge",

[R. p. 1327] to the good character portion of the given

instruction and record page 1333 with respect to that

^portion of the instruction given upon the question of the

falsity of the testimony of a witness "upon the grounds
"and for the reason that that is not a correct or unquaHfied

statement of the law and omits all reference to the ele-

ments of wilfulness and lack of corroboration". The
assignments of error appear in the record, p. 1527, A. E.

Nos. 95 and 96. We think the matter was therefore,

sufficiently called to the court's attention.

"An offer of a correct instruction on a particular

issue should be considered as a specific objection to

instructions given in conflict thereivith."

64 C. J. 951, Sec. 739, citing Anglin v. Marr Can-
ning Co., 237 S. W. 440.



—168b—

In the case of Sam Yick v. United States (C. C. A. 9),

240 Fed. 60, certain requested instructions were refused

and it was "ordered that e.veeptiojis be and they hereby

are noted herein to eaeh arid every of the instructions

given by the court, and to the refusal of the court to give

each and every of the instructions requested by the de-

fendants, which the court refused to give." In this con-

nection this court speaking through Judge Ross held the

exception sufficient, saying:

"The contention that the exception to the instruc-

tion was not sufficiently specific zi'e think without

merit. . . . We are aware of the well-estabHshed

rule that a general exception to a charge which does

not direct the attention of tlie court to the particular

portion or portions of it to which objection is made
raises no question for review by the appellate court;

the reason being that the attention of the trial court

should be drawn to the portion or portions com-

plained of, to enable the court to correct any error

that it should find had been made."

And at pages 66 and 67 this court said

:

"It is thus seen that the defendants requested the

court to instruct the jury . . . The court, ac-

cording to the record that has been set out, refused

to so instruct the jury, itself directed the entry of an

exception on behalf of the defendants to the ruling,

and, to the contrary, in respect to the aets of the

inspectors, distinctly instructed the jury in effect that,

if the government officers did instigate or induce

the defendants to commit the offense alleged against

them, it constituted no bar to the prosecution by the

government, to the giving of zvhich latter instruction

the court itself, according to the record, also directed

the defendant's exception thereto to be entered."

"We think that the attention of the court zvas by

the proceedings above referred to, of necessity, called

to the {in) correctness of the instruction given, and
at the proper time excepted to, and that is here a.^~

signed as error."
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In Anglin v. Marr Canning Co. (Ark.), 237 S. W. 440

at 444, the Supreme Court of Arkansas said

:

"While the appellant failed to object specifically to

some of these (incorrect) instructions, prayer for

instruction No. 2 offered by him was a correct in-

struction and in itself should he taken and consid-

ered as a specific objection to instructions zuhich zuere

given by the court in conflict therezvith. . . . the

court . . . should have given appellant's prayer

for instruction No. 2, because that instruction cor-

rectly declared the law. ... If the court saw fit

to give other instructions, on that issue, it should

have made these instructions conform with the law

as announced in instruction No. 2."

2. Since this court conceded at the oral arguments that

the instruction given was plainly erroneous, this court

should notice and correct the plain error in order that

justice might be done.

In Crazvford v. U. S., 212 U. S. 183 (53 L. ed. 465, at

470), the Supreme Court said:

''In criminal cases courts arc not inclined to be as

exacting zvith reference to the specific character of

the objection made as in ciznl cases. They zvill, in

the exercise of a sound discretion, sometimes notice

error in the trial of a criminal case, although the

question zvas not properly raised at the trial by objec-

tion and exception. Wiborg v. United States, 163

U. S. 632, 659, 41 L. ed. 289, 299, 16 Sup. Ct. Rep.

1127, 1197."

In the case of Hicks v. United States, 150 U. S. 442

(32 L. ed. 1137), the Supreme Court reversed the cause

for the giving of an erroneous instruction on the credi-

bility of zvitnesses, although proper exception zvas not

taken thereto.

In the case of Brashfield v. U. S., 272 U. S. 448, (71

L. ed. 345), the Supreme Court reversed the cause be-

cause the jury was polled, saying "the failure of petition-

ers' counsel to particularize an exception to the court's

inquiry does not preclude this court from correcting the

error."
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In the case of Read v. U. S., 42 Fed. (2) 636, at 645,

the Court of Appeals for the Eighth Circuit, referring to

the case of N. Y. Central R. R. Co. v. Johnson, 279 U. S.

301, at 318, said:

"This was a civil action, and it is much more im-

portant that prejudice be not aroused in a criminal

action than it is in a civil one. No exceptions were
taken to the remarks of the prosecuting attorney, but,

as held in the New York Central R. R. case, supra,

where paramount considerations are involved, 'the

failure of counsel to particularize an exception will

not preclude this court from correcting the error.'

This court in Van Gorder v. United States, 21 F. (2)
939, 942, said on this subject: 'In criminal cases in-

Z'oh'ing the life or liberty of the accused the appellate

courts of the United States may notice and correct,

in the interest of a just and fair enforcement of the

lazi's, serious errors in the trial of the accused fatal

to the defendant's rights, although those errors zuere

not challenged or reserved by objections, motions,

exceptions or assignments of error/ "

In the case of Hcrsh v. U. S., 68 Fed. (2) 799, at 807,
this rule was affirmed by this court speaking through
Judge \\'ilbur, as follows:

"While this statement zvas not objected to at the

time and no exception rescrz'cd thereto, because of it

defendant Hcrsh zuas entitled to have the jury in-

structed, as requested, that the failure of the zmtness
to take the stand should not count against him. This
error was prejudicial as to Hersh. It is zuell settled

in the federal court that zvhere a correct proposition

of lazu essential to the proper determination of the

issues submitted to the jury is proposed by the de-

fendants and the same is not giz'cn either in substance
or effect, and the jury is not properly advised thereon
by the general charge of the court, the refusal to give

such instruction is error.''

Since the instruction was plainly erroneous we think

the question was sufficiently reserved for consideration by
this court.
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We do not recall ever having seen a more misleading

or prejudicial instruction than this given by the court.

Appellants, on the other hand, requested the court to

instruct the jury in request No. 42 [R. p. 1319] and ex-

cepted to the refusal to give this instruction [R. p. 1304].

This requested instruction is that which is embodied sub-

stantially in the California Code of Civil Procedure, Sec.

1847, which provides that a witness is presumed to speak

the truth, but that this presumption may be repelled (1)

"by the manner in which he testifies (2) by the character

of his testimony, or (3) by evidence affecting his char-

acter for truth, honesty or integrity, or (4) his motives,

or (5) by contradictory evidence." This requested in-

struction was obviously a correct statement of the law,

while that given by the court was exactly an incorrect

statement of the law.

When proper request is made it is the duty of the court

to clearly and fully advise the jury of the rules for de-

termining or testing the credibility of witnesses and the

weight to be attached to their testimony, and such instruc-

tions should not be misleading or confusing (16 C. J.

1013-1014, Sec. 2439-2440; Hersh v. U. S. (C. C. A. 9),

68 R (2) 799).

Under this rule and the authorities cited in the McKeon
brief (pp. 385 to 387) the court erred in the above instruc-

tions given and in refusing the instructions requested.

The error of the court in refusing to give the instruc-

tions requested and in giving those covered by specifica-

tions of error No. XV [A. E. 93, R. 1525; A. E. 94, R.

1526] ; XVI [A. E. 114 and 115, R. 1545] ; XVII [A. E.

105, 109. no, R. 1536 to 1537, 1538 to 1540]; XVIII

[A. E. 114, 115, R. 1543 to 1545], will now be considered.
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Argument on Specification of Error No. XV.

The refusal of the court to properly instruct the jury

as requested with respect to the consideration of the cor-

porate books of account and records and the error of the

court in the instruction given by it are fully argued in the

McKeon brief (pages 283 to 285) under specification of

error No. 5, and the authorities therein cited (pages 277

to 282) are hereby adopted without further argument

[A. E. 93 and 94; R. pp. 1525-6.]

Argument on Specification of Error No. XVI.

In the case of Hcrsh v. U . S., supra, this court at page

807, enunciated the following rule with respect to instruc-

tions :

"It is well settled in the federal court that where

a correct proposition of law essential to the proper

determination of the issues submitted to the jury is

proposed by the defendants and the same is not given

either in substance or effect, and the jury is not prop-

erly advised thereon by the general charge of the

court, the refusal to give such instruction is error.

Hendrey v. U. S. (C. C. A.), 233 F. 5, 18; Calderon

V. U. S. (C. C. A.), 279 F. 556. In the case at bar

we hold that the broad general statements of the court

in its instructions concerning concealment were en-

tirely inadequate to properly advise the jury of the

rights, duties and obligations of the defendant and

upon what constituted the crime of concealment un-

der the peculiar circumstances of this case."

We shall test the requested instructions with this rule

in mind to ascertain whether or not the court fully and

properly instructed the jury upon the issues presented.
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The Court Erred in Failing and

Refusing to Properly Instruct the

Jury With Respect to the Relations

Between Directors and Their Corporation.

The request contained in Assignment of Error No. 114

[R. p. 1543], refused by the court and exception noted

[R. p. 1304] is in part as follows:

"You are instructed that a director of a corpora-

tion may advance money to it, may become its credi-

tor, may take from it a mortgage or other security,

and may enforce the same like any other creditor, sub-

ject only to the obligation of acting in good faith. It

is not a fraud upon the corporation or its stockhold-

ers for a director to fail to disclose to the corporation

or to the other directors, that he is the real lender,

where the loan is nominally made by another person

or by a syndicate of which the director was a mem-
ber. In the absence of proof of bad faith it was not

a fraud upon the Italo Petroleum Corporation of

America for any director of the Italo Petroleum

Corporation of America to be a member of the syn-

dicate which loaned $80,000 to the Italo Petroleum

Corporation of America; nor was it wrongful for

him to fail to disclose this fact to the corporation or

its stockholders."

The propositions of law contained in this requested in-

struction are fully supported by the following cases

:

Castle V. Acme Ice Cream Co., 101 Cal. App. 94

at 101;

O'Dea V. Hollywood Cemetery Assn., 154 Cal. 67;

Schnittger v. Old Home Etc. Mining Co., 144 Cal.

603 at 606.
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Under the issues raised by the pleadings the propriety

of officers and directors being members of a syndicate

which loaned money to the corporation was a fact in

issue to be determined by the jury. The court did not

in substance or eifect give any instruction upon this propo-

sition. [See R. pp. 1295 to 1297.] In view of the fact

that the indictment alleged that it was "wrongful" for

defendants to lend $80,000 to the corporation and that

defendants "wrongfully" received a bonus therefrom this

requested instruction should have been given. Although

the evidence disclosed that the $80,000 loan cost Italo

$80,000 plus lawful interest and that neither Italo nor

its stockholders were defrauded by reason of this loan,

the propriety of defendants being members of the syndi-

cate was directly tendered by the indictment, was met by

evidence presented by the defendants, and the jury should

there have been instructed as to the law applicable thereto.

The Court Erred in Refusing to Instruct the

Jury That the Par Value o£ Stock Was Not
Presumed to Be Its Actual Value.

This requested and refused instruction [A. E. 115; R.

p. 1545
I
advised the jury that there was no presumption

that corporate stock was worth its par or face value,

nor that such value was the real value, and the fact that

the price paid by the Big Syndicate for 6,000,000 shares of

Italo stock was not the same as the par value or may have

been less than the par value did not make the transaction

illegal or fraudulent. These propositions at law are set-

tled by the case of Castle v. Acme Ice Cream Co., supra,

and the rule as announced in 14 Corpus Juris, page 718,

Section 1099.
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Inasmuch as the indictment alleged that it was part of

a fraudulent scheme for the Big Syndicate to purchase

6,000,000 shares (3,000,000 units) of Italo $1.00 par

value stock for $3,500,000, this requested instruction was

directly in point and should have been given. The jury

not having been so instructed undoubtedly thought that

the difference between the par value and the sale price of

the stock constituted fraud. Inasmuch as appellant Shin-

gle was Syndicate Manager and these appellants were con-

victed on a count relating to the Syndicate affairs the

failure of the court to give this requested instruction was

particularly damaging.

The Court Erred in Instructing the Jury

With Respect to a Matter of Which the Court

Had Personal Knowledge on a Matter Not

Within the Issues of the Case.

In giving this requested instruction [A. E. 105 R.

1536-1537], the court drew upon some incident of which

it had personal knowledge which was in no way analogous

to the facts in the present case. The judge told the jury

that a prominent business man whom the judge knew, had

been president of a life insurance company and had re-

ceived a percentage of the profits of a brokerage firm

which acted as fiscal agent in the sale of the life insur-

ance company's stock, and that he, the president of the

company, was required to repay this money to the com-

pany. Undoubtedly the court was referring to his per-

sonal knowledge of the parties involved in the case of
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Western States Life Insurance Co. v. Lockwood, 166

Cal. 185.

In the present case Shingle, Brown & Company was a

brokerage firm. It had no contract for the sale of Italo

stock. It did not have any contract to pay and did not pay

any Italo officers or directors any percentage of any profits

derived by it from the sale of Italo stock. Hence the

illustration used by the court had no application to the

facts in the case. The fact that the court here referred

to the president of the company and to a brokerage firm

undoubtedly led the jury to believe that Shingle, Brown

& Company was being referred to and that Shingle, Brown

& Company owed a fiduciary duty to the company and

was required to account for profits made by it. Such

was not the case and the instruction given was in our

opinion clearly misleading and inapplicable.

Defendants on the other hand requested the court to

instruct the jury with respect to transactions between

corporations and directors in which the property of di-

rectors was involved. These requests [A. E. 108, 109

and 110; R. p. 1539], embody the principle announced in

California Civil Code, Section 311. The court refused to

give this instruction and gave the instruction just referred

to in whch it assumed that any profit made by a director

from a sale of his property to the corporation was a

"secret profit" even though the transaction was as to the

corporation just and equitable. (See authorities McKeon

Brief, Points XVII to XIX.)
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The Court Erred in Refusing to Instruct the

Jury With Respect to the Values of the

Properties Acquired by Italo.

It will be remembered that the indictment alleged that

Italo acquired the Brownmoor and McKeon companies'

assets at considerations "far in excess of their actual

value." These were material allegations which the gov-

ernment was required to prove to sustain its case. No

evidence whatsoever was produced by the government to

show what the actual value of such assets was. Italo

paid Brownmoor 600,000 units of its stock having a par

value of $1.00 per share and assumed $100,000 of Brown-

moor indebtedness. As pointed out supra (pp. 15-16),

at the time of this transaction Italo's stock was selling

for $1.27 per unit. It was shown by the evidence that

Dr. E. A. Starke appraised the Brownmoor assets at

$4,225,835.00 value, and that D. R. Thompson appraised

these assets at $2,984,000 value. If it be assumed that

the Italo stock was worth its face value, it is clear upon

the basis of these appraisals that the assets acquired were

worth more than the stock paid therefor.

As pointed out in the McKe.on brief the same situation

exists with respect to the McKe.on assets acquired by

Italo. Such assets were of a value far in excess of the

stock and cash consideration which Italo agreed to pay

therefor. With respect to these transactions the defend-

ant therefore requested the court to instruct the jury with

respect to the value of the properties and the value of the

capital stock. [A. E. 108, 109 and 110.] These re-

quests were refused and exception noted. [R. p. 1304.]

The court gave no similar instruction.
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Since the question of value was directly alleged by the

government in the indictment the court should have in-

structed the jury on the law with respect thereto.

It should be clear that the properties acquired by Italo

were fairly worth more than Italo paid therefor. There

was no secrecy whatsoever as to the fact that R. S. AIc-

Keon. a director of Italo, was interested in the IMcKeon

company because he explained this interest to the Italo

directors.

In our opinion the failure and refusal of the court to

clearly and fully instruct the jury on the law governing

the propositions herein referred to was prejudicial and

requires reversal.

(See cases cited in AIcKeon brief, pages 385 and 386.)

Argument on Specifications of Error Nos. XX and
XXI.

The evidence was insufficient to justify the verdict of

conviction upon the twelfth count of the indictment

and the court erred in failing and refusing to instruct

the jury to return a verdict of not guilty, in denying

appellants' motion for a new trial and in arrest of judg-

ment made upon this ground.

These two specifications of error may be argued to-

gether.

The evidence in this case shows that Shingle, but not

Brown, was a member of the syndicate which loaned Italo

$80,000.00 and that this loan was repaid by Italo with

lawful interest. A^incent & Company paid the syndicate,

as hereinabove pointed out, 80,000 shares of Brownmoor

stock as part of the consideration for the loan. The
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mere statement of this proposition shows that the trans-

action was not a fraud on Italo and that the members of

the syndicate, particularly those who were not officers or

directors of the Italo company, were not g^uilty of any

fraud by reason of being syndicate members.

As hereinabove pointed out neither Shingle nor Brown

had anything to do with the Brownmoor-Italo purchase.

Vincent, who held options to purchase 950,000 of the

1,000,000 issued Brownmoor shares, paid to Shingle,

Brown & Company $83,000 out of the gross protit of

$904,500 made by him on his Brownmoor stock options.

This was obviously not a fraud on Italo or its stock-

holders.

If any one was chargeable with fraud in this transac-

tion it was Frederic Vincent and George Stratton who,

while fiscal agents of the Italo company, acquired options

on the Brownmoor stock knowing that Italo proposed to

acquire the Brownmoor properties and then sold the stock

at a profit to themselves. Neither Shingle nor Brown

had any knowledge whatsoever of the Vincent transaction.

The evidence shows that Italo purchased the Brownmoor

assets appraised at $4,225,835.00 by Dr. Starke and

$2,984,400.00 by D. R. Thompson in return for the issu-

ance of 600,000 units of Italo stock of a market value of

$765,000, supra, p. 16. Shingle and Brown were entire

strangers to the transaction. The stock issued by Italo to

Brownmoor for these assets was distributed to the nom-

inees of Frederic Vincent & Company who owned or con-

trolled 950,000 of the 1,000,000 outstanding shares. There

is no contention that the Brownmoor stockholders were

damaged in this transaction.
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As above pointed out Shingle and Brown were not

ciiarged in the indictment or bill of particulars with par-

ticipating in the McKeon-Italo transaction, or in the al-

leged secret arrangement and agreement with respect there-

to, or in prohting therefrom. Hence this "part" of the

alleged scheme should be eliminated as to them. But had

they been charged therewith in the indictment, their con-

duct as shown by the evidence, was above reproach. They

merely held the stock issued by the Italo Company and de-

livered by it to the McKeon Company as an escrow holder

and distributed that stock in accordance with the instruc-

tions given by the McKeon Drilling Company, the owner

of that stock. Neither they nor any bank or trust com-

pany holding such stock as escrow holder could have done

otherwise. On this subject the government witness Gos-

horn testified [
R p. 662], "From my examination of the

escrow records I know that that stock was held by Shingle,

Brown & Company solely as an cscrozv holder to he dis-

tributed by it pursuant to any instrttctions received by it

from the McKeon Drilling Company. I found from my
examination of the books and records in evidence that

the stock was distributed pursuant to zvritten orders given

either by the McKeon Drilling Company or one of the

three McKeon brothers, and that in each instance when

any stock was distributed out of that escrow it was done

pursuant to written order and a receipt was taken there-

for".

We may entirely disregard the alleged payment of illegal

dividends by Italo-American in so far as Shingle and

Brown are concerned because these transactions took

place in 1926 more than two years before either Shingle

or Brown ever heard of said company.
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No Fraud in Big Syndicate.

The only remaining part of the alleged scheme to de-

fraud is the "Big Syndicate." The indictment alleges

that the fraud in the Big Syndicate consisted in the syn-

dicate buying 3,000,000 units of Italo stock from the

Italo Company for $3,500,000 or at an average price of

$1.16% per unit net to the Italo company. This price was

in line with the price at which even small lots of stock

were being sold by Italo to Frederic Vincent & Company

at that time, which was $1.27>^ per unit. [R. p. 904.]

The syndicate agreement was submitted to and approved

by the Corporation Commissioner. [R. pp. 303 and 975.]

It is, of course, common practice in all businesses to sell

commodities in large quantities at cheaper prices than

sales in small quantities. The syndicate paid to the Italo

trustee $3,500,000 and the trustee expended the money on

behalf of the Italo company, thereby enabling Italo to

meet its cash obligations on property purchase contracts

and avoid the loss of these admittedly valuable properties

on which payment had already been made. [R. pp. 905-

906.] The syndicate fully performed its obligation to the

Italo company and received a full release and acquittance

from Italo and the trustee on December 20, 1928. [Ex-

hibits 83 and 84; R. p. 917.]

According to the allegations of the indictment [R. p.

33] the government claims that the syndicate was a fraud

on Italo and its stockholders because the syndicate mem-

bers bought 6,000,000 shares (3,000,000 units) of Italo

stock for $3,500,000 and wrongfully received profits as

members of said syndicate derived from the sale of the

3,000,000 units of stock. There is no allegation in the

indictment that it zvas part of the scheme to defraud the
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syndicate members and the charge that the syndicate mem-

bers profited by reason of their participation therein

proved false. In fact the syndicate members received

back only S2'/( in cash of their cash investment in the

syndicate. [R. pp. 928-9.] Hence the indictment alle-

o-ation with respect to this matter must resolve itself into

an allegation of fraud because the syndicate members ex-

pected to derive a profit from their syndicate participation.

It must be apparent that since the syndicate was not a

fraud on Italo or its stockholders the fact that the syndi-

cate members profited or lost from the syndicate opera-

tion would be immaterial. Admittedly the syndicate

members expected to profit or they would not have sub-

scribed to the syndicate. There w-ere seventy-two syndi-

cate members of whom fourteen were officers or directors

of Italo company and the remainder including Shingle and

Brown were not officers and directors of the company.

The syndicate began in June, 1928, and by December 20,

1928, had paid to the Italo trustee $3,500,000 which

money was used by the trustee for the benefit of the

Italo Company and the relationship between the syndicate

and the Italo or Italo trustee was fully terminated on and

before December 20. 1928. On December 20, 1928, the

syndicate manager received a full and complete release

from the Italo and its trustee and an acknowledgment that

the syndicate had fully and completely performed its obli-

gations. (Exhibits 83 and 84.) Obviously therefore

had the syndicate been a fraud on Italo that fraud must

have been committed when the syndicate was formed in

June, 1928, and the syndicate agreed to buy the Italo

stock, or between that date and December 20, 1928, when

the relations between Italo and the syndicate terminated.
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By no stretch of the imagination could the alleged fraudu-

lent scheme zvith respect to the syndicate liaz'e extended

beyond December 20, 1928, because on that date the re-

lations betzveen Itah and its stockholders and the syndi-

cate were terminated by complete consummation of the

syndicate contract.

O. J. Rohde was a member of the syndicate to the ex-

tent of a $5,000 subscription and he became such at the

soHcitation of the defendant Siens. He, of course, like

other syndicate members, expected to profit from his syn-

dicate subscription. [R. p. 577.] If the hope of profit-

ing from participation in the syndicate was fraudulent

Rohde was as much or as little a party to a scheme to de-

fraud as were these appellants and other syndicate mem-

bers, who were not fiduciaries of Italo. These two ap-

pellants lost thirteen times as much as Rohde, by reason

of their syndicate subscription, because they subscribed

thirteen times as much thereto.

The foregoing summary of the evidence which appears

in the record clearly shows that these appellants were not

guilty of being members of a fraudulent scheme, if any

there was. and that the court should have granted their

motion for an instructed verdict of not guilty. The evi-

dence with respect to them was clearly as consistent with

innocence as with guilt, and therefore an instructed ver-

dict of not guilty should have been granted.

Karchner v. U. S., 61 F. (2) 623;

Gold V. U. S., 36 F. (2) 16, 2>2.
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12th Count Letter Not in

Furtherance of Fraudulent Scheme.

The twelfth count letter was a letter mailed to the wit-

ness Rohde, a syndicate member, on January 23, 1929, at

San Francisco in response to an inquiry from him. [R.

pp. 580-581.] The letter related solely to the syndicate

affairs, that is, the relations bcizvceu the syndicate and its

members and had no possible relation with or reference

to the Brownmoor deal, the $80,000 loan, or the purchase

of the McKeon assets by the Italo, these transactions hav-

ing long since been consummated. We must remember

that the syndicate-Italo relationship terminated December

20, 1928. The twelfth count letter was mailed in San

Francisco January 23, 1929, more than a month later.

We therefore contend that the letter could not have been

for the purpose "of executing" the alleged scheme to

defraud.

Beldeu v. U. S. (C. C. A. 9), 223 Fed. 726, 729.

No citation of authority is necessary for the proposi-

tion that in a prosecution under the mail fraud statute, the

first burden of the government is to prove that the scheme

alleged in the indictment is a fraudulent one. Unless the

scheme alleged and proven is fraudulent the use of the

mails becomes immaterial. If the scheme proven is not

fraudulent no crime residts even though the mails are used.

(Karchuer z'. U. S., supra.) But if the government

proves the alleged scheme and proves that it was fraudu-

lent, the proof must then show the participation of each
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defendant therein. If the government proves part of the

scheme and fails to prove part of it as to a particular de-

fendant, it must prove that the part that it has established

zvas fraiidulent and that each defendant participated

therein, and, zidth respect to the use of the mails it must

further prove that the letter mailed zvas for the purpose

of executing that part of the scheme which it has proven

fraudulent as to each particular defendant, for if the let-

ter was only in furtherance of the unproved portion of

the scheme no conviction could result for lack of a fraudu-

lent scheme.

It is clear from the statute itself that the mails must

have been used during the existence of the fraudulent

scheme proved and for the purpose of executing it. (Bel-

den V. U. S., supra.) If the scheme is divided into parts,

such as we have here, and all of these parts were per-

formed before the letter was mailed, no crime results. If

parts of the scheme were executed and some parts unexe-

cuted when the mails were used there must be a clear rela-

tion betzveen the executed and unexecuted parts and the

letter must have been mailed to execute the unexecuted

part. In this case, therefore, the only possible part of the

alleged scheme to which the twelfth count letter could re-

late is the Big Syndicate which, as above pointed out,

completely concluded its relationship with the Italo on or

before December 20, 1928.

The law is well settled that the indictment letter must

be mailed during the existence of the alleged part of the
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scheme to defraud to which it relates and be for the pur-

pose of executing it.

Belden v. U. S., supra;

Lonabaugh v. U. S., 179 Fed. 476;

U. S. V. Jones, 10 F. 469;

49 C. J. 1212, Sec. 221;

Salinger V. U. 5^. 23 F. (2) 48;

U. S. V. McLaughlin, 169 F. 305 at 307;

Stewart v. U. S. 119 F. 89 at 95;

Stewart v. U. S. 300 F. 769;

McLendon v. U. S. 2 F. (2) 660.

Therefore the government must here show that the

syndicate zvas a fraud on Italo, that the letter zvas mailed

zvhile the Italo-Syndicate relations existed, and that the

letter i^'as for the purpose of executing the scheme by

which the Syndicate zvas to defraud Italo.

See cases cited supra and

Barnes v. U. S. 25 F. (2) 61;

U. S. V. Ryan, 123 F. 634.

In the case of Stewart v. United States, 119 F. 89 (C.

C. A. 8), supra, the alleged scheme to defraud was that

the defendant should induce, by the use of the mails,

persons to come to a designated city for the purpose of

then defrauding them by betting on races. The letter

pleaded in the indictment was mailed after one ,of these

persons had been already induced to come to this city

and after he had wagered his money and sustained his

loss. The court therefore held that such letter having been

mailed after the accomplishment of the alleged scheme
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could not have been for the purpose of executing it and

that a conviction coidd not be sustained.

In McLendon v. U. S. (C. C. A. 6) supra, the court

said

''The letter zuhich constitutes the misuse of the

mails must be a step in the attempted execution of

the scheme charged in the indictment. . . . and if the

letter could have no effect direct or indirect in further-

ing that scheme even though the particular transac-

tion may be dishonest in some other way, guilt of the

crime charged is not made out."

It must follow from the above that the letter pleaded

in the twelfth count of the indictment was not mailed

during the existence of any relations between Italo and

the Syndicate and could therefore not have been mailed

for the purpose of consummating, or with relation to, any

transaction which had already terminated, and there-

fore the letter was not mailed for the purpose of executing

the alleged scheme to defraud and the cause should be

reversed with instructions to dismiss.

Conclusion.

The record in this case is so full of prejudicial reversible

error that it is difficult to determine which errors should

be urged on appeal and which omitted without having a

brief of inordinate length. We urge upon the court that it

first consider the statement of facts contained in the

McKeon brief and then consider the facts as hereinabove

set forth with relation to the appellants Shingle and Brown.

We adopt herein without further argument the assigned

and specified errors argued in the brief of the appellants

McKeon and those of the other appellants herein insofar

as they apply to appellants Shingle and Brown.
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We believe, from the foregoing, that it has been con-

clusively established that this cause must be reversed as

to Shingle and Brown for the following reasons:

1. Because the twelfth count of the indictment does not

allege a public offense cognizable by the United States

District Court for the Southern District of California,

and if it does the court failed to instruct the jury on the

law with respect thereto.

2. Because the court erred in admitting evidence

against them z^'hich should have been excluded by reason

of the restrictions contained in the bill of particulars.

3. Because the court erred in refusing to instruct the

jury not to consider evidence against these appellants luith

respect to transactions that they were excluded in the bill

of particulars from having participated in.

4. Because the court erred in proceeding zvith the trial

after the filing of a legally sufficient affidavit of personal

bias and prejudice.

5. Because the court erred in permitting the jury to

receive evidence out of court after it had retired to de-

liberate verdict.

6. Because the court erred in admitting in evidence

books of account and records of corporations, with which

these appellants had no connection and of which they had

no knowledge, and the prejudicial conclusions and state-

ments of the government accountants based on these

records and other records which were not in evidence.

7. Because the court erred in unduly restricting the

right of cross-examination.

8. Because the court erred in the instructions given to

the jury and refusing to give instructions which cor-

rectly stated the law.
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9. Because the court erred in admitting evidence of

bad reputation before the evidence of good reputation had

been admitted, and in permitting the District Attorney

to argue upon evidence that had been stricken from the

record.

10. Because the evidence was legally insufficient to

sustain a verdict and because the letter pleaded in the

count upon which appellants were convicted was not a

letter mailed or delivered for the purpose of executing

the alleged scheme to defraud.

The reversal of this case for insufficiency of the indict-

ment and evidence should be with instructions to dismiss.

Respectfully submitted,

J. E. Simpson^

W. E. Simpson,

H. L. Carnahan,

Attorneys for Appellants

Fred Shingle and Horace J. Brown.f-


